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A. AVOIDING CONFLICTS OF INTEREST - CLEARLY IDENTIFYING
THE CLIENT

1. Rules of Professional Conduct

The natural place to begin examination of any ethics consideration is with the

West Virginia Rules of Professional Conduct. It is noted in the preamble section of the

West Virginia Rules of Professional Conduct that "in the nature of law practice, however,

conflicting responsibilities are encountered. Virtually all difficult ethical problems arise

from conflict between lawyer's responsibility to client, the legal system and to the

lawyer's own interest in remaining an upright person while earning a satisfactory living."

2. The Tripartite Relationship

The three parties that become involved in the discussion of attorney-client

relationship and the defense of insurance matters include the insurance company, its

insured and the attorney selected by the insurance company to represent its insured. Most

insurance policies provide as part of the insurance contract that the insurance company

has the right to select counsel and to direct the litigation, including making decisions on

settlement.  In exercising this contractual right, insurance companies specifically retain

attorneys of their own choosing to provide a defense for their insured. This is done either

directly or associated with a reservation of rights. Although the attorney will be paid by

the insurance company and has an obligation to keep the insurance company sufficiently

apprized of the case so that an adequate and timely evaluation of the case can be made for

settlement or trial decisions, the client to whom the primary obligation is owed is the

insured. 

The West Virginia Supreme Court clearly came to this conclusion on those

occasions when the issue has been presented.  In Haba v. Big Arm Bar and Grill, Inc.,

196 W.Va. 129, 468 S.E.2d 915 (1996), the Court held that an insurer's attorney,

employed to represent an insured, is bound by the same high standards which govern all

attorneys, and owes the insured the same duty as if he were privately retained by the

insured.  citing Norman v. Insurance Co. of North America, 218 Va. 718, 727, 239 S.E.2d

902, 907 (1978).  This standard applies not only to the typical independent insurance



defense attorney, but in State ex. rel. Brison v. Kaufman, 584 S.E.2d 480 (W.Va. 2003),

the West Virginia Supreme Court confirmed that attorneys practicing at “captive law

firms” are bound by the same ethical considerations.

Defending Under Reservation of Rights 

It is not uncommon for an insurance company, when it is defending under a

reservation of rights, to seek a determination of whether coverage is provided under its

policy.  The attorney the insurance company has selected to defend the insured cannot

counsel the insurance company regarding the coverage matter and prudent insurance

counsel should advise the insurance company to seek independent counsel in making

coverage determinations. In the event that defense counsel selected to defend an insured

learns of information, particularly from the insured, that may defeat coverage, that

counsel should not disclose the information to the insurance company unless he or she is

specifically authorized to do so by the insured.

In addition to the attorney taking precaution to separate defense and coverage

issues, it is likely a good idea for the insurance company to also assign these different

portions of any particular claim file to different adjusters so that an independent decision

can be made on coverage while full attention is being given to the defense of the

underlying case.

In a 1968 case from California, the California Supreme Court determined that an

insurance defense lawyer who had failed to communicate a demand by the plaintiff in

excess of the policy limits to the insured, but had only disclosed it to the insurance

company had acted improperly. Lysick v. Walcom, 258 Cal.App.2d 136, 141 (1968).  In

a 1995 California ethics opinion (California Ethics Op. 1995-139), the question of

whether new information that came into light that affected coverage should be made

known to the insurer by defense counsel.  Apparently, the ethics opinion concluded that if

the information affecting coverage came to the defense attorney from the insured in

confidence, then the attorney could not reveal it to the insurance company. The opinion

further appeared to suggest withdrawal as the only option.

LEI No. 2003 - WHETHER AN AGREEMENT TO ABIDE BY INSURANCE



COMPANY IMPOSED BILLING GUIDELINES VIOLATES THE RULES
OF PROFESSIONAL CONDUCT?

For a complete discussion of this issue as encapsulated by the Lawyer

Disciplinary Board in a pending LEI, for which discussion ended on December 10, 2003,

a copy of the draft opinion has been attached in full. 

B. ATTORNEY CLIENT PRIVILEGE

Any attorney maintaining and insurance defense practice is certainly aware of the

insurance carrier’s continuing interest in being kept up-to-date about the status and

developments in the underlying case.  As such, most insurance carriers insist on being

provided with regular updates, either in the form of letters or standardized reporting

forms.  Additionally, it is often true that the insurance adjuster is provided copies of

letters that are sent directly from the attorney to the client.  Under these circumstances,

there is a legitimate question about whether or not these shared communications are

accorded the same privileges and protections as such communications would between a

privately retained attorney and client.

As a matter of sound practice, any attorney engaged by an insurance carrier to

represent an insured should obtain the client’s consent to share communications with the

insurance adjuster from the outset.  Usually, the client would have already been required

to consent to such communications by the terms of his insurance contract.  If the client

objects to sharing attorney/client communications with the insurance company, then as a

matter of caution the client’s concerns must be upheld and the communications should

not be shared with the insurance carrier.   This will not preclude the attorney from

reporting non-privileged matters to the insurance adjuster, but will ensure the protection

of direct communications between the client and the attorney.

The issue of possible waiver was the central focus of a legal ethics opinion

offered by the West Virginia State Bar in 1999.  At that time there had been a significant

push by insurance companies to send legal bills to third party vendors for review prior to

payment.  There was a genuine concern by defense attorneys that the detailed legal bills

likely contained privileged information and that attorney client privilege might be waived



by the submissions.  LEI 99-02 represented the West Virginia Lawyer Disciplinary

Board’s response to that question.  A copy of LEI 99-02 has been attached.  As a result of

this ethics opinion, third party bill vendor practice in West Virginia has virtually

disappeared.

LEI 99-02
 The Lawyer Disciplinary Board has received requests for a formal advisory opinion on the ethical

propriety of an insurance defense lawyer sending his/her bills to outside reviewers or auditors. The Board

understands that some insurance companies which have retained a law firm to represent its insureds are

either requesting or requiring that the law firm submit its bills to third parties for review and / or audit. The

third party reviewers / auditors might have a contractual arrangement with the insurance company.

In an insurance defense representation, the insurance company retains the lawyer, but the insured

is the primary client and the insured's interests must be protected. This obligation flows from Rules 1.8(f),

5.4(c), and 1.7(b) of the West Virginia Rules of Professional Conduct.1 Lawyers are required to maintain

their clients' confidentiality. Rule 1.6 of the West Virginia Rules of Professional Conduct provides:

(a) A lawyer shall not reveal information relating to representation of a client unless the client

consents after consultation, except for disclosures that are impliedly authorized in order to carry

out the representation, and except as stated in paragraph (b).

(b) A lawyer may reveal such information to the extent the lawyer reasonably believes necessary:

(1) to prevent the client from committing a criminal act; or

(2) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and

the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon

conduct in which the client was involved, or to respond to allegations in any proceeding

concerning the lawyer's representation of a client.

Rule 1.6 has been given a broad construction; "information relat[ed] to the representation" protects

much more than what is covered by the evidentiary attorney-client privilege. Lawyer Disciplinary Board v.

McGraw, 194 W. Va. 788, 461 S.E.2d 850 (1995). The comment to Rule 1.6 explains that the rule protects

"all information, whatever its source." Legal bills, particularly the itemized bills which insurance companies

often require, contain information about legal work done for a client, and therefore contain information

relating to the representation.

It is the opinion of the Lawyer Disciplinary Board that disclosure of legal bills to outside auditors,

reviewers, or similar entities constitutes a release of confidential information and is governed by Rule 1.6.

From the insured's perspective, submitting bills to auditors / reviewers does nothing to further the progress

of his/her case and the representation; thus, it is not "impliedly authorized to carry out the representation."



Although there are exceptions found in Rule 1.6 which would permit a lawyer to release information

without client consent, none of the exceptions apply to this situation.

Accordingly, pursuant to Rule 1.6 a lawyer may only submit legal bills to outside auditors,

reviewers, or similar entities if the insured consents to this release. The consent may only be obtained after

the lawyer consults with the insured.

The consent must be informed, after full disclosure by the lawyer to the insured. The consultation

between the lawyer and insured should include an elaboration on and examples of the type of information

which is included in the bills. The lawyer should explain the potential effects, if any, of releasing this

information to third parties. For example, if information in the bill could correlate to a disputed coverage

issue, or something detrimental to the insured's interests, the lawyer should carefully explain this to the

insured and should advise against the release. The lawyer should also consider any legal consequences to

the insured, such as whether the release could waive the attorney-client or work product privileges,2 and

should advise the insured accordingly.

If the insurance company has already obtained consent from the insured for the release of

information, perhaps in the insurance contract, the lawyer must nonetheless consult with the insured and

obtain separate consent for the release. The Rules of Professional Conduct, not the insurance contract,

govern a lawyer's ethical responsibilities. As set forth above, this consent must be informed and made after

full disclosure by the lawyer to the insured.

As long as the insured gives informed consent to sending future bills for outside review, the Board

does not anticipate that the lawyer would have to seek separate consent for each individual bill which is

submitted for outside review during the course of the representation. However, even if the insured has

previously consented, the lawyer must still be careful about what information is released. If the release of

sensitive or potentially detrimental information was not contemplated when the lawyer consulted with his

client, then the lawyer must seek new consent.

Furthermore, if the lawyer sends the bills to the insurer and then learns that the insurer is providing

the bills to an outside auditor or reviewer without insured consent after consultation with the lawyer, then

the lawyer should advise the insured and also request that the insurer cease releasing confidential information.

The Board has not located any court decisions on this issue, but notes that this opinion is consistent with

both formal and informal opinions from the lawyer disciplinary authorities of Alabama, Florida, South

Carolina, Utah, Kentucky, Indiana, Louisiana, Washington and Maryland.

APPROVED by the Lawyer Disciplinary Board on April 30, 1999.

QUESTION: Under these circumstances, could any attorney EVER

recommend that his client consent to submission of bills to third party billing

services?



C. ATTORNEY’S FEES

In the realm of insurance defense practice, the ethics involving attorney’s fees are

rarely much of an issue.  Usually the insurance carrier is fully capable of negotiating a

reasonable fee schedule and, if anything, possesses a position of advantage relative to the

insurance defense attorney or firm.  Nevertheless, any defense attorney needs to be aware

of the principles which underlie a reasonable attorney fee.

RULE 1.5 FEES

(a) A lawyer's fee shall be reasonable. The factors to be considered in determining

the reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the questions

involved, and skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the

particular employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers

performing the services; and

(8) whether the fee is fixed or contingent.

(b) When the lawyer has not regularly represented the client, the basis or rate of

the fee shall be communicated to the client, preferably in writing, before or within

a reasonable time after commencing the representation.

With respect to case law, the West Virginia Supreme Court has a well-established

standard for the award and approval of attorney fees.  In Aetna v. Pitrolo, the Court

established a twelve point test:

The reasonableness of attorney's fees is generally based on broader factors
such as: 



(1) the time and labor required; (2) the novelty and difficulty of the
questions; (3) the skill requisite to perform the legal service properly; (4)
the preclusion of other employment by the attorney due to acceptance of
the case; (5) the customary fee; (6) whether the fee is fixed or contingent;
(7) time limitations imposed by the client or the circumstances; (8) the
amount involved and the results obtained; (9) the experience, reputation,
and ability of the attorneys; (10) the undesirability of the case; (11) the
nature and length of the professional relationship with the client; and (12)
awards in similar cases. 

Syl. Pt. 4, in part, Aetna Casualty & Surety Co. v. Pitrolo, 176 W.Va. 190, 342 S.E.2d

156 (1986). 

In a recent case involving the review of an ethics complaint against an attorney,

the West Virginia Supreme Court reviewed a charge brought against an attorney that

collected a $1,500.00 fee from a medical payments insurance collection obtained on

behalf of a client.  In the case, the attorney had undertaken representation of a client for

the recovery in a motor vehicle personal injury case against another driver.  In the

process, the attorney secured $5,000.00 in medical payments coverage from the client’s

own insurance carrier and kept $1,500 of this fee for herself.  It was documented that the

attorney performed over 40 hours of work for the client before representation was

terminated.  The client filed an ethics complaint, alleging that the collection and retention

of attorney fees for medical payments coverage was akin to the unethical retention of a

contingent fee for other non-contingent type collections, such as uncontested life

insurance proceeds.  

In rejecting the sanctions against the attorney, the Court found that there was

genuine work performed by the client on all aspects of her claim and that the retention of

$1,500.00 from a part of her representation, when there had been forty hours of legal

work performed, could not be characterized as excessive. Lawyer Disciplinary Board v.

Morton, 569 S.E.2d 412 (W.Va. 2002).  Contrast with findings of Court when attorney

took a contingency fee for simply collecting a life insurance policy for a client. 

Committee on Legal Ethics v. Tatterson, 177 W.Va. 356, 352 S.E.2d 107 (1986). 



D. ENTITLEMENT TO AND SELECTION OF INDEPENDENT COUNSEL

1. Entitlement To Independent Counsel

In most cases, no issue arises as to whether counsel selected by the insurance

company to defend its insured is not the right man or woman for the job.  Should a

conflict arise between the insurer and the insured, a question would arise as to whether

the insured is entitled to independent counsel Although it does not appear that West

Virginia has specifically addressed this issue, other jurisdictions indicate that if a conflict

arises, that an insured is entitled to its own counsel.

2. Selection of Independent Counsel

Once the issue arises as to the need for independent counsel, the issues that

immediately arise are who is entitled to select counsel and who pays for counsel.  Again,

West Virginia does not appear to have specifically addressed this issue.  However, it has

been held in New York that if a conflict arises, that the insured is entitled to select its

own counsel who will be paid by the insurance company Rimar v. Continental Casualty

Co., 376 N.Y.S.2d 309 (N.Y. 1975). The New York Court, citing its prior New York

ruling held that, "'if any such conflict of interest arises, as it probably will, the selection

of the attorneys to represent the assureds should be made by them rather than by the

insurance company, which should remain liable for the payment of the reasonable value

of tile services of whatever attorneys the assureds select.  The insurer's desire to control

the defense must yield to its obligation to defend the policyholder. 

In another case from New York wherein the insurance company had disclaimed

coverage of punitive damages, the Court determined that such disclaimer caused a

conflict under the facts of the case such that the insured was entitled to choose its own

counsel to be paid for by the insurance company. Parker v. Agricultural Ins. Co., 440

N.Y.S.2d 964 (N.Y. 1981).  The Court concluded that "in such cases, the insured has the

right to obtain counsel of its own choice to be paid for by the insurance company."



Additional Cases of Interest:

Armor v. Lantz, 207 W.Va. 672, 535 S.E.2d 737 (2000).  

The duties of a lawyer acting as local counsel, while they may be limited by

contractual agreement between lawyer and client, generally may not fall beneath the

responsibilities expressly or impliedly imposed by the relevant rules of practice

pertaining to the association of local counsel, including, in this jurisdiction, Rule 8.0 of

the West Virginia Rules for Admission to the Practice of Law.

State ex. rel. Brison v. Kaufman, 584 S.E.2d 480 (W.Va. 2003). Confirming that

attorneys at a captive law firm owe the same duties to a insured client as those at any

other firm. 




