
Charles Bailey
Hannah Hebel
Jordan Herrick

Eric Kinder
William Lorensen

Corey Bunch
Justin Harrison

Thomas Hurney
Mychal Schulz

Featured Contributors...

The DTCWVDefender
Winter Edition 2025



2  •  The DTCWV Defender

Introduction
Charles Bailey, Bailey and Wyant, PLLC

Editor-in-Chief
cbailey@baileywyant.com

DTCWV, P. O. Box 527, Charleston, WV  25322-0527  •  304-552-7794  •  www.dtcwv.org
Committee Chair & Editor, Charles Bailey                                                     Peggy L. Schultz, Publisher 

Co-Executive Editors:  Patricia Bello and Justin Harrison

Highlights

Introduction.................................................................................................................................................... 2

Strategies and Tools Available to Protect Clients From Abuse of Discovery.................................... 4

Discovery Sanctions in Federal Court ....................................................................................................... 6

Twenty Years of Hannah v. Heeter:
How Knowledge is Supreme in Considering Standalone Spoliation Torts....................................... 7

Failing to Preserve ESI and its Consequences.......................................................................................... 9

Modernizing Discovery For The Practice of Law: 
Discovery After The Amendments To the West Virginia Rules of Civil Procedure....................... 10

Preserving and Collecting ESI vs. Preserving and Collecting Forensic Data.................................. 15

Watch What You File, It May Get Unsealed: A Primer on the Judicial Document Doctrine........ 17

President’s Page............................................................................................................................................ 22

This Defender edition is primarily dedicated to discovery disputes that are used as 
litigation weapons designed to obfuscate the real facts and legal issues of cases. Members 
of DTCWV speak about being involved in cases where discovery disputes muddled and 
distracted them from litigating the ultimate issues. The amended West Virginia Rules of 
Civil Procedure, effective January 1, 2025, and the Federal Rules of Civil Procedure provide 
means and methods to either avoid or minimize discovery disputes or to allow you to 

defend against overly aggressive discovery and discovery abuse. While the articles in this edition do provide 
brief overviews of the amended West Virginia Rules of Civil Procedure, each of you need to read the amendments 
carefully. However, Corey Bunch provides an excellent overview of the new WV Rules of Civil Procedure. The 
amended Rules change the landscape of discovery. The amended Rules do generally follow the Federal Rules of 
Civil Procedure, but there are some notable exceptions.

This Defender leads off with an article authored by me and Hannah Hebel, an associate of Bailey & Wyant, 
PLLC, about the weaponizing of discovery. It sets the tone for the theme of this edition and provides a refresher 
on tools available to you for the purpose of anticipating discovery disputes and strategies to prepare for and 
minimize them. What we have learned in recent years is to try and anticipate the discovery disputes at the onset 
of the case and to take proactive measures through the Rules of Civil Procedure, and yes, reach out to opposing 
counsel to see if you can work out an amicable road map for handling the disputed issues. Courts do not like 
discovery disputes and refer them out to a discovery commissioner, often delaying the case for months. Most 
lawyers do not like them either. However, discovery disputes have become a weapon, a powerful one, that can 
adversely affect you and your client. 

Jordan Herrick, of Bailey & Wyant, PLLC, provides an article with a brief overview of sanctions imposed in 
a case by a federal magistrate judge pursuant to Rule 37 of the Federal Rules of Civil Procedure. In that case, a 
magistrate judge issued a recommended decision to the district court judge with sanctions against a state agency 
defendant that were so drastic as to be tantamount to a default judgment against it. This recommended decision 
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ignited a small avalanche of similar motions in cases against defendants both private and public. Just prior to the 
newsletter going to print, another hearing was held in Federal court trying to get the type of sanctions against 
the co-defendant in the same case, despite the fact the documents had been produced.

Eric Kinder of Spilman Thomas & Battle, PLLC, provides a primer on the issue of spoliation of evidence. 
The article clarifies the difference between the intentional spoliation of evidence and the negligent spoliation of 
evidence. Each of us have confronted this issue and this article arms you with information on how to recognize 
and handle these disputes should they arise.

William Lorensen of Bowles Rice, LLP, (a Defender first time contributor) compliments the above articles 
in “Failing to Preserve ESI and its consequences.” Given that the sanctions for failing to preserve this type of 
evidence is quite severe, such a discovery dispute should be avoided at all costs. This article gives an excellent 
primer on the subject. 

Corey Bunch ( first time contributor)  authors an article entitled “Modernizing Discovery for the Practices 
of Law: Discovery After the Amendments to the West Virginia Rules of Civil Procedure.” This is a timely article 
providing insight to  the amended Rules. Within the amended Rules and with advanced planning, you may be 
able to limit or prevent discovery disputes from the onset or be able to receive a favorable outcome if the discovery 
dispute is inevitable. A future Defender edition will focus on the amended Rules exclusively.

Justin Harrison of Jackson Kelly, PLLC, provides the article “Preserving and Collecting ESI vs. Preserving and 
Collecting Forensic Data.” Any legal practitioner who has had to deal with this situation involving ESI knows 
of its importance. No client wants to be subject to a forensic examination of its digital devices. Who knew that 
iTunes provides a forensic backup and preservation  feature for preserving ESI.

Thomas Hurney of Jackson Kelly, PLLC, submits an article that focuses on the issue of providing protection 
for confidential documents and corresponding protective orders in “Watch What You File, It May Get Unsealed: 
a Primer on Judicial Document Doctrine.” It seems that this issue is cropping up more frequently in cases. This 
article gives an excellent guide as to how to maneuver through the process of protecting confidential information 
and not subjecting it to disclosure. 

In the President’s Page, Mychal Sommer Schulz brings to light  the potential and actual threats to the judiciary. 
Mychal reminds us that we all have an obligation to protect the integrity of the judiciary and to condemn 
unwarranted attacks on it (unless you are hermit you cannot escape the media reporting on this issue).

Once again, I want to thank Peggy Schultz, Executive Director of DTCWV, for providing so much help in 
putting together the Defender. She does a lot of behind the scenes work to make sure this publication is prepared 
and disseminated. I also want to thank the attorneys who contributed articles to the edition and to the attorneys 
who reached out to their colleagues to encourage their participation. 

As always, we request that you alert us to any areas of law that you would like the Defender to focus on and 
should you like to contribute an article, please feel free to contact me at cbailey@baileywyant.com or Peggy Schultz. 
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Strategies and Tools Available to Protect 
Clients from Abuse of Discovery

Charles Bailey, Bailey and Wyant, PLLC
Editor-in-Chief

cbailey@baileywyant.com

Hannah Hebel, Bailey and Wyant, PLLC
hhebel@baileywyant .com

You have likely witnessed the following situation where a litigant attempts to abuse or 
weaponize the discovery process to mask a particularly weak case. You have read the complaint, 
seen similar allegations and legal issues but you know that the case can become exponentially 
complicated by the furious pounding of the proverbial table when you encounter the following: 
“YOU HAVE DESTORYED EVIDENCE, YOUR HIDING EVIDENCE, YOUR RESPONSES 
TO DISCOVERY ARE WHOLLY INCOMPLETE, JUDGE PLEASE SANCTION EVERYONE!” 
Within eight (8) months you no longer recognize the case. The factual and legal issues are so 
blurred and distorted you cannot see them after having spent hours responding to and fight-
ing discovery battles, and your client having spent a small fortune fighting the war;  fed up 
with the squabble having taken so much  time and resources, your client now wants  to settle 
irrespective of the merits.

Recognizing the risk of this scenario from the onset of the litigation, you immediately begin 
to work with the client to preserve all potentially discoverable material so you can fight back 
and effectively demonstrate to the court that you and the client  took reasonable steps to pre-

serve  material. It takes coordinated teamwork, each person holding potential discoverable material must immediately 
know their duties, responsibilities, and obligations.  As the attorney, you need to be the leader of the team, ensuring 
that each person recognizes the importance of the mission and what is at stake. There are means to limit discovery and 
discovery abuse in the West Virginia  and the Federal Rules of Civil Procedure.  You need to make effective use of the 
W.Va. Revised Rules of Civil Procedure and recognize the extent to which federal precedent can be cited as a guide 
to the state courts due to the similarity in the newly revised rules to their federal counterparts. You may encounter a 
request for excessive discovery that is not appropriate for the needs of the case or discovery requests designed for the 
purpose of creating a discovery battle, the opposition hoping for a misstep on your part or the clients. Or perhaps, you 
will encounter the request of overly broad discovery as an attempt to explore the potential for new claims. To avoid 
such traps, an understanding of the potential procedural tools available is important to adequately protect clients and to 
promote a fair legal process where relevant information is obtained without being overly burdensome to the defendant. 
Frequency and Extent and Use of Discovery -Seeking protective orders

 Revised W.Va. Rule 26  is the starting point for the analysis regarding the breadth and extent of discovery and 
potential limitations. This revised rule in many ways now mimics the federal rule. Electronically stored material is 
now immediately governed by Rule 26(a)(1)(A)(ii). As explained below, you might be able to use the initial disclosures 
to define the contours of relevance. Do not forget that a discovery request must be relevant to the subject matter. See 
Rule 26 (b)(1).  The subject matter is the four corners of the complaint; therefore, you should require a showing that 
the matters sought are relevant to the subject matter and resist discovery that is not. Yes, the “catch all” about leading 
to the admissible evidence is a problem, but discovery is limited to relevant evidence. Ask the question, “how will this 
discovery actually lead to admissible evidence if this non admissible evidence is not relevant?” An Article by Arthur 
Corey Bunch of Varner and Van Volkenburg PLLC provides an excellent analysis of the new state court rules of civil 
procedure which highlights the ability to cut down on prolonged discovery disputes with careful planning. See Rule 
26(b)(2)(A) (limitations for discovering electronically stored information). 

 A protective order can be pursued when a party needs to be shielded from annoyance, embarrassment, oppres-
sion, or undue burden or expense, which can include placing certain limitations and restrictions on discovery to be had 
or requesting a certain manner in which the discovery is to be conducted. Pursuant to W.Va. Rule 26(c), the movant 
must first show that they conferred with opposing counsel to resolve the matter before getting the court involved, as 
well as show good cause It has been established in West Virginia that demonstrating the need for such an order will 
rest on specific facts supporting the necessity for protection, as mere general assertions will not suffice. See State ex 
rel. State Farm Mut. Auto. Ins. Co. v. Bedell, 228 W.Va. 252. Thus, a litigant’s tailored approach when crafting the basis 
for their motion for protective order is crucial. The protective order tool is  sometimes overlooked and not utilized 
perhaps because of the lack of clear case law guidance . However, I recommend that if you know from the onset that 
opposing counsel will be aggressive regarding discovery, you may want to file a motion for a protective order early 
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to try and establish boundaries sooner rather than later. Addressing this early and educating the court may forbode 
well for you in subsequent skirmishes. 

Revised W.Va. Rule 32(a)(5)(A) now explicitly places a limitation on the use of a deposition when a party who 
received less than 14 days’ notice of a deposition promptly moved for a protective order under Rule 26(c)(1)(B) requesting 
that it not be taken or be taken at a different time. If this motion is  pending at the time the deposition  taken the  de-
position shall not be used against the party. This t highlights the importance of moving for a protective order quickly 
to avoid the deposition being used against your client.  

It is important to note that even under the newly amended WV Rules of Civil Procedure, there is no express recog-
nition that the courts may enter a protective order that will allocate expenses for disclosures or discovery as is allowed 
under the Federal Rules. As stated in previous articles in the Defender, the Rule 26(f) conference per the Federal Rules 
of Civil Procedure is the perfect time to set parameters for discovery. This tool is now available under the revised W.Va. 
Rules of Civil Procedure. You should not allow this to be a perfunctory meeting, as you should be planning your dis-
covery strategy in advance of the meeting and take advantage of the opportunities to make the discovery manageable. 
Insist  on a meaningful disclosure required under Rule 26 (a)(1)(C)-(E) and the provisions of Rule 26 (b) -Discovery 
Scope and Limits. If discovery disputes erupt and you are looking at what is and what is not relevant, you can review 
the opposing party’s disclosures to determine the parameter of what the opposing party and his or her counsel stated 
was relevant to the issues. You may be able to limit the scope of discovery by this review. 
Considering costs of electronically stored information

Revised Rule 26(b)(2)(B) has now placed specific limitations on electronically stored information, as parties now 
do not need to provide discovery of ESI from sources that the party identifies as not reasonably accessible because of 
undue burden or cost. A party can move for a motion to compel or for a protective order to show the court that the 
information sought is not reasonably assessable due to undue burden or cost. This applies to the production of elec-
tronically stored information when responding to a subpoena under Rule 45(e)(1)(D) too. 
Motion to Quash Subpoena 

Under W.Va. R. Civ. P. 45(d)(3)(A), a court shall quash or modify a subpoena if it: “(i) fails to allow reasonable time 
for compliance; (ii) requires a person to travel for a deposition to a place other than the county in which that person 
resides or is employed or transacts business in person or at a place fixed by order of the court; (iii) requires disclosure 
of privileged or other protected matter and no exception or waiver applies, or (iv) subjects a person to undue burden.”

Further, the court is permitted under 45(d)(3)(B) to protect a person subjected to a subpoena by modify or quash a 
subpoena if it requires “disclosing a trade secret or other confidential research, development or commercial informa-
tion; or disclosing an unretained expert’s opinion or information that does not describe specific occurrences in dispute 
and results from the expert’s study that was not requested by a party.” 

The West Virginia Supreme Court of Appeals has held that, “[w]hen Rule 45 of the West Virginia Rules of Civil 
Procedure is used as a discovery device as permitted in W.Va. R. Civ. P. 34, Rule 45 is subject to all of the discovery 
provisions, including, but not limited to, the scope of discovery outlined in W.Va. R. Civ. P. 26(b)(1), which permits 
discovery only of matters that are relevant to the subject matter involved in the pending action, not privileged, and are, 
or are likely to lead to the discovery of, admissible evidence.” Syllabus Point 4, Keplinger v. Va. Elec. and Power Co., 208 
W.Va. 11, 537 S.E.2d 632 (2000); see also Kahle’s Kitchens, Inc. v. Shutler Cabinets, Inc., 240 W. Va. 209, 211, 809 S.E.2d 520, 
522 (2018). That said, there is an argument that if a Rule 45 subpoena is used as a discovery device, an attorney could 
move to quash or for a protective order if it is issued outside of the discovery period. 
Motion for order compelling discovery

On the other hand, an attorney may encounter an opposing counsel’s reluctance or failure to participate in dis-
covery. Again, the first course of action is to attempt to confer with opposing counsel to obtain information – but if 
this is to no avail – an attorney has the option to file a motion to compel such discovery pursuant to Rule 37(a)(3)(A). 
The rules clearly articulate that an evasive or incomplete answer or response are treated as a failure to answer under 
this subdivision. 
Seeking Sanctions under Rule 37(b)

If there is a failure to comply with an order compelling discovery, an attorney can move for sanctions under Rule 
37(b). Further, for any motion to compel that is granted under 37(a)(2), the court shall order the party who necessitated 
the motion to pay the moving party for the reasonable expenses incurred after affording them an opportunity to be 
heard. See Rule 37(a)(4)(A). There is a myriad of orders from the federal court in our jurisdictions in which a court 
provide such sanctions for noncompliance with discovery and disclosure obligations

In summary, the Revised Rules of W.Va. Civil Procedure will provide tools to set the terms and conditions of dis-
covery earlier.  These tools have been available under the Federal Rules for a long time, but they may not have been 
used an effectively as they could have. To this end, it is crucial to insist that all parties take the Rule 26(b) meeting and 
the initial disclosures seriously. 
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Discovery Sanctions in Federal Court 
Jordan K. Herrick, Bailey and Wyant, PLLC

jherrick@baileywyant.com

Rule 37 of the Federal Rules of Civil Procedure provides a broad array of potential sanctions for not obeying 
discovery orders ranging from striking pleadings or defenses to the extreme of dismissal or rendering of default 
judgment. See Rule 37(b)(2)(A)(i)-(vii). In Michael D. Rose v. Jeff S. Sandy, et al., Civil Action No. 5:22-cv-00405, 
United States District Court for the Southern District of West Virginia, the defendants saw one end of the extreme. 

In Rose, after numerous motions to compel and subsequent hearings, orders, and defendant supplementation, 
Plaintiffs filed two motions, an Expedited Motion to Compel Defendants to Respond Fully and Adequately to 
Discovery and to Deem Requests for Admission Admitted, and Sanctions and a Motion for a Finding of Spoliation 
and for Sanctions Against Defendants.

The Court admonished these defendants for their purportedly “laissez-faire” discovery practices. Regarding 
testimony about missing evidence at a hearing concerning these motions, the Court remarked “to say the Court 
found the testimony elicited … shocking is a gross understatement.” The Court expounded that defendants’ duty 
to preserve ESI evidence (emails, videos, text messages, etc.) arose upon receipt of the plaintiffs’ preservation 
letters. After receipt of the letters, the Court found that the defendants did not take any action to preserve the 
relevant evidence. This violated defendants’ own evidence preservation policies and the Federal Rules of Civil 
Procedure. The Court also noted that numerous physical files were not preserved, and that no single witness 
could explain how the files were lost. The only logical explanation, according to the Court, is that the documents 
were destroyed. 

Based on this, the Court found that the physical evidence and ESI was intentionally destroyed. The Court 
therefore found the following was warranted and recommended same to the District Judge: (1) the defendants be 
denied the opportunity to introduce evidence disputing testimony regarding the subject matter of plaintiffs’ claims; 
(2) an adverse inference jury instruction; and (3) for default judgment against Defendants were all warranted.

Whether the recommendations made by the Magistrate Judge would have been affirmed by the District Judge 
or the Fourth Circuit Court of Appeals will remain a mystery, as the parties made the subject of the Order settled 
the case soon thereafter. Regardless of whether the proposed sanctions would have been upheld, this summary 
is a lesson that we can all heed to pay close attention to data collecting methods used by clients and preservation 
letters and the impact it may have on litigating your case.
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It has been more than two decades since the West Virginia Supreme Court of Appeals established standalone 
torts for spoliation of evidence.  In 2003, the Supreme Court determined that intentional spoliation of evidence was 
its own tort, separate and apart from the underlying claim, under a theory that intentional spoliation of evidence 
was “misconduct of such a serious nature” that it needed a its own remedy and the existing remedies were not a 
sufficient.1  The Court took a more reserved stance on negligent spoliation, holding the existing remedies of Rule 
37 sanctions and potential adverse jury instructions were sufficient remedies to address the negligence of a party 
to an action, so negligent spoliation of evidence need only be a standalone tort against a third party to litigation 
and then only where the third party had a special duty to preserve the evidence.

As a reminder, intentional spoliation of evidence consists of the following elements (1) a pending or potential 
civil action, (2) knowledge of that pending or potential civil action by the individual or party who spoiliated 
evidence, (3) willful destruction of evidence, (4) the spoiliated evidence was vital to a party’s ability to prevail 
in the pending or potential civil action, (5) the intent of the spoliator was to defeat a party’s ability to prevail in 
the civil action, (6) the party’s inability to prevail in the civil and (7) damages (for which there is a rebuttable 
presumption if the first six elements are established).2  Similarly, negligent spoliation of evidence by a third party 
consists of the following elements: (1) the existence of a pending or potential civil action; (2) the alleged spoliator 
had actual knowledge of the pending or potential civil action; (3) a duty to preserve evidence arising from a 
contract, agreement, statute, administrative rule, voluntary assumption of duty, or other special circumstances; 
(4) spoliation of the evidence;  (5) the spoliated evidence was vital to a party’s ability to prevail in the pending or 
potential civil action; and (6) damages (for which, again, there is a rebuttable presumption if the other elements 
are met).3

 West Virginia courts have strictly applied the actual knowledge standard in considering claims against third 
parties.  Simply put, a third party must have actual knowledge and not merely constructive notice that a suit had 
been filed or will be filed.4  This is commonly litigated in circumstances where 1) a third party takes possession 
of property (often a vehicle) and disposes of it; and 2) that property is subsequently the subject of a lawsuit.   For 
example, in Williams v. Werner Enterprises, Inc., when a tractor trailer was involved in fatal accident and the owner 
of the vehicle decided it was not salvageable and disposed of it prior to learning of a potential lawsuit, the owner 
was not liable for spoliation.5  While the owner was aware that the tractor-trailer had broken down twice on the 
trip immediately preceding the trip encompassing the accident at issue, this knowledge was deemed no more 
than “constructive” knowledge of a potential lawsuit, not “actual” knowledge. 

However, we find no evidence to suggest that when [the owner] disposed of the tractor-trailer 
that it had any inkling of (let alone cognizance, awareness, a clear perception, or information that 
would impel it to inquire, ascertain, or find out about) a pending or potential product liability 
lawsuit, by the plaintiffs or anyone else. It is only with hindsight that the plaintiffs can justly say 
[the owner] “should have known.”

The first evidence that [the owner] had knowledge of the plaintiffs’ potential product liability 
suit was on February 18, 2009, when they received a letter from a plaintiff’s lawyer asking that the 
tractor-trailer be preserved. This is the primary evidence indicating that [an owner’s] employee had 
an articulable awareness and understanding of a potential future suit. But this letter was received 
over a month after the remains of the tractor-trailer had been hauled to a landfill.6

1  Hannah v. Heeter, 584 S.E.2d 560, 571 (W. Va. 2003).
2  Id. at Syl. Pt. 11.
3  Id. at Syl. Pt. 8.
4  Mace v. Ford Motor Company, 653 S.E.2d 660 (W. Va 2007).
5  770 S.E.2d 532, 537 (W. Va. 2015).
6  Id. at 541.

Twenty years of Hannah v. Heeter:
How Knowledge is Supreme in 
Considering Standalone Spoliation Torts

Eric E. Kinder, Spilman, Thomas and Battle, PLLC
ekinder@spilmanlaw.com
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Similarly, in Brown v. State Farm Mut. Auto. Ins. Co.,7 it was “undisputed that there was no pending civil action at 
the time that State Farm disposed of the vehicle” at issue.  Further, while plaintiffs argued the insurance company 
“should have anticipated a potential civil action in this case because there was ‘a great deal of blood in the vehicle 
and the air bags allegedly did not deploy,’… [i]nasmuch as petitioner acknowledged that neither he nor anyone 
acting on his behalf gave notice to State Farm of his intention to file a civil action before the vehicle was sold by 
State Farm, …. State Farm did not have ‘actual knowledge’ of a pending or potential civil action when the car was 
sold.  Notably, the Court in both cases also found there to be no duty by the third party to preserve the evidence.

One of the few trial court decisions in which a claim of spoliation against a third party went forward involved 
a claim against the police officer who conducted a DWI stop, but failed to preserve video evidence of the stop.  
The Circuit Court of Boone County noted the patrolman had actual knowledge of the criminal action because he 
actually initiated the action by his traffic stop.8  Nonetheless, this Order was reversed on appeal by the Supreme 
Court of Appeals because the “circuit court impermissibly substituted its view of the evidence for that of the 
Office of Administrative Hearings.”9 Accordingly, the allegedly spoiliated evidence would not have necessarily 
allowed petitioner to prevail in litigation and so the claim would fail.

Claims of spoliation, whether intentional or negligent, are serious concerns for the defense bar.  But practitioners 
can defend them by paying attention to the literal knowledge of the party involved in the alleged spoliation.

7  No. 19-0114, 2020 WL 201220, at *3 (W. Va. Jan. 13, 2020).
8  Grillot v. Reed, No. 16-AA-1, 2017 WL 10087681, at *5 (W.Va. Cir. Ct. July 07, 2017).
9  Reed v. Grillot, No. 17-0691, 2019 WL 1012160, at *5 (W. Va. Mar. 4, 2019).

June 11 – June 13 2025
Oglebay, Wheeling, WV

43rd DTCWV Annual Meeting
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Failing to Preserve ESI and its 
Consequences

William M. Lorensen, Bowles Rice LLP
wlorensen@bowlesrice.com

Retaining electronically stored information (ESI) in the ordinary course of business comes with storage cost 
and information security risk.  Most organizations monitor what they retain and for how long—a process that 
sometimes entails automatic purges of data to make room for tomorrow’s information.

But these “ordinary course of business” retention practices must yield in the face of actual or anticipated 
litigation.  Parties to actual or anticipated litigation have a duty to preserve information (including ESI) that may 
be relevant to a lawsuit.  Determining what is relevant may be difficult and disputed in complex and contentious 
litigation.  Erring on the side of caution is easier said than done.  Identifying what ESI even exists is no small task 
given that just about everything we use is at capable of storing increasingly voluminous information.  Preservation 
is likely not a one person job: it may entail consulting with IT personnel, legal counsel, relevant witnesses, and 
organizational leadership.  What to preserve (or how to preserve it) can flip on a dime with amendments to 
the pleadings or technological and/or personnel changes within the organization.  Indeed, in some instances, 
organizations can face spoliation liability even when they are not a party to the underlying lawsuit.

Preserving ESI is not a box to check—it’s a practice in risk management.  What risks do our clients face?  
Failing to preserve evidence can become a beast that dwarfs the underlying claim. Courts and adverse litigants 
have several options to punish parties (and nonparties) that fail their preservation duties.

Sanctions: Courts have an array of sanctions at their disposal to address spoliation.  The most extreme sanction 
is default judgment or dismissal—and is typically reserved for the most deliberate spoliation causing the most 
extreme prejudice to the opposing party.  Courts will avoid default or dismissal if a lesser sanction will suffice.  
But these lesser sanctions can, in practical terms, be just as devastating to a defense or claim.  At trial, courts can 
issue an adverse inference whereby the jury assumes that the destroyed evidence would have been unfavorable 
to the destroyer.  Courts can also exclude countervailing evidence.  Consider the consequences if the destroyed 
evidence is critical—like video footage of a workplace accident, or text messages by a manager accused of sexually 
harassing an employee.  An adverse inference and/or exclusion of counterevidence could neuter any prospect of 
a liability defense.  Even the threat of these sanctions could factors in settlement negotiations.  

Default Judgment or Dismissal: Default or dismissal are extreme sanctions that courts tend to avoid if a lesser 
sanction (like an adverse inference) would suffice.  But courts retain broad discretion to consider the appropriate 
sanction in light of spoliating party’s culpability, the other party’s degree of prejudice, and the reasonableness of 
anticipating the evidence would be needed.

Trial Consequences: West Virginia courts can issue adverse inferences or exclude countervailing evidence if a 
party spoliates evidence.  An adverse inference or evidentiary exclusion can effectively decide the merits of an 
otherwise disputed question.  Consider the consequences if the destroyed evidence is critical—like video footage 
of a workplace accident, or text messages by a manager accused of sexually harassing an employee.  An adverse 
inference or exclusion of counter-evidence could neuter any prospect of a liability defense.  

Discovery Consequences:  Courts can impose sanctions evidence is spoliated in violation of a court order, including 
monetary fines and assessment of fees and costs to the opposing party.  Even if the destruction of evidence is 
not in direct violation of a court order, courts may direct spoliating parties to take steps to cure the prejudice by 
undertaking other discovery efforts that may end up being costly.

Direct Actions for Spoliation:  West Virginia courts recognize an independent cause of action against “nonparty” 
(or third-party) spoliators.  A third-party spoliator is liable if they destroy evidence that is “vital” (or “significant”) 
to litigation intentionally (i.e., with the specific intent to disrupt the lawsuit) or negligently (i.e., have a contractual 
or regulatory duty to retain).  Third parties must have knowledge of the underlying actual (or potential) litigation 
to be held liable.

Organizations face a sheer need to routinely purge data—but also stark consequences if it is relevant to a lawsuit.  
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Modernizing Discovery For The 
Practice of Law:
Discovery After The Amendments To the 
West Virginia Rules of Civil Procedure. 

Corey Bunch, Varner & Van Volkenburg, PLLC 

I.	 Introduction

January 1, 2025 initiated significant changes in the West Virginia Rules of Civil Procedure. Other articles in 
this volume of the “Defender” have addressed the various changes practitioners will now contend with in civil 
cases in West Virginia.  As a practical concern, the changes to the Rules of Civil Procedure addressing discovery 
should be considered the most significant changes experienced by practitioners since the original adoption of the 
West Virginia Rules of Civil Procedure in 1959.  

As noted in Justice Hutchinson’s thoughtful comments supporting his partial concurrence and dissent to 
the adoption of the new Rules of Civil Procedure, “[s]ince at least 2014, various scholars and committees have 
met and proposed changes to our Rules of Civil Procedure. After many years of study, deliberation, and debate, 
this Court has culled those proposals down into the format that has now been adopted.”  See, January 31, 2024 
Order concerning “Adoption of Amendments to the West Virginia Rules of Civil Procedure, No. 21-Rules-12.” 
(Hutchinson, J., concurring, in part, dissenting, in part.)  Justice Hutchinson’s comments will be further addressed 
below and touch on the potential tensions that West Virginia state courts are likely to experience in the upcoming 
months and years.  

The scope of this article is limited to addressing changes contained within Rules 26 through 37 of the West 
Virginia Rules of Civil Procedure and will touch on some of the more significant issues.  There were many changes 
related to discovery within Amended Rules that will not be addressed in this article due to considerations of the 
length of the article. Practitioners are encouraged to review all of the amendments for a complete understanding 
of their impact.  These Amended Rules now impact attorneys from the inception of the case through all discovery 
including obligations leading up to trial preparation. 

Before undertaking the significant analysis of the changes to the discovery related rules, an initial note of 
caution is warranted. Revised Rule 86 deserves the attention of every litigant addressing discovery or any other 
Amended Rule of Civil Procedure. It plainly provides, post amendment: 

These rules, and amendments of these rules shall take effect on the date designated by the 
Supreme Court of Appeals of West Virginia in the order adopting such rules or amendments. 
The rules govern all proceedings in cases thereafter commenced and insofar as just and practicable, 
all proceedings then pending. See, W. Va. R. Civ. P. 86 (2025). In consideration of the significant 
changes implemented by the new Rule of Civil Procedure, Rule 83 should be at the forefront of all 
practitioners if they have pending cases that were filed before January 1, 2025.  

See, W. Va. R. Civ. P. 86. To the credit of the attorneys involved in drafting the Amended Rules of Civil Procedure, 
as well as the Supreme Court’s thoughtful consideration prior to adoption, the language contained in Rule 86 
would appear to permit a flexible standard where courts and litigants can fashion a common sense adoption of 
the revised Rules of Civil Procedures in cases filed before January 1, 2025. See, Rule 1 of the West Virginia Rules 
of Civil Procedure. (“[The Rules of Civil Procedure] should be construed, administered and employed by the 
court and parties to secure the just, speedy and inexpensive determination of every action and proceeding.”)

The following is a brief overview of the substantive changes addressing the discovery phase of litigation. 
Where referenced as the “Amended Rules”, this article is intended to discuss the amended Rules that went into 
effect on January 1, 2025.  Where the Rules of Civil Procedure that were in effect prior to January 1, 2025 are 
addressed, they will be referenced as the “former Rules.” 
II.	 The Amended Rules of Civil Procedure and Impact On West Virginia Attorneys

	 A.	 Amended Rule 26 of the West Virginia Rules of Civil Procedure
The changes to Rule 26 are significant and place new obligations on attorneys and parties. One of the most 

significant changes implemented through adoption of the Amended Rules is contained in the new Rule 26(a)(1)(A), 
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which mandates initial disclosures. This is a new requirement imposed on litigants and largely mirrors the Rule 26 
requirements imposed in Federal courts through required production of names of individuals with discoverable 
information, including the subject of that information; the identification of documents and electronically stored 
information in the disclosing party’s possession; computation of damages; and “for inspection and copying under 
Rule 34” applicable insurance policies that may satisfy all or part of any damages. Rule 26(a)(1)(B) does provide 
exemptions to initial disclosures including certain types of cases such as eminent domain proceedings, certain 
appeals and enforcement proceedings before a circuit court and most importantly, any matter where “the agreed 
amount in controversy is less than $25,000.00.” The initial disclosures must be made within 30 days of the Rule 
26(f) meeting, itself a new requirement, that mandates the parties meet within 30 days following the filing of a 
responsive pleading or filing of a Rule 12 motion.  The Rule 26(f) meeting requires the parties to discuss issues 
concerning preserving discoverable information and other discovery related action points.  See, W. Va. Civ. P. 
26(f)(3)(A)-(F).     

A similarly significant change to discovery in West Virginia state courts is found at Rule 26(a)(2)(B). Under the 
former Rule 26(b)(4), there was no formal requirement that a party was required to produce a report prepared by 
an expert retained and disclosed for potential trial testimony.  The Amended Rule requires an expert witness to 
provide his or her signed written report at least ninety (90) days prior to trial, absent Court Order or stipulation, 
with rebuttal reports due thirty (30) days later.  See, W. Va. R. Civ. P. 26(a)(2)(D). Rule 26(a)(2)(C) states the 
requirements for witnesses who are not required to provide a written report, which largely mirrors the disclosure 
requirement imposed by former Rule 26(b)(4). 

Again, moving to a posture more in line with the Federal Rules of Civil Procedure, new Rule 26(a)(3)(A) outlines 
the requirements for pretrial disclosures, including (1) the identification of witnesses and areas of testimony (2) 
witnesses that may be presented via deposition, with pertinent parts of the deposition transcript identified; and 
(3) the identification of documents and exhibits that a party intends to offer into evidence and those documents 
and evidence that a party may offer into evidence at trial. Rule 26(a)(3)(B) provides that these pre-trial disclosures 
are to be made at least thirty (30) days prior to trial with objections to the Rule 26(a)(3) disclosures made fourteen 
(14) days after the disclosures.  

Amended Rule 26(b) of the West Virginia Rules of Civil Procedure also alters the analysis and procedure 
concerning permissible discovery and how those issues are to be addressed if a dispute arises between litigants.  
Amended Rule 26(b)(2)(B) now outlines specific limitations for discovering electronically stored information 
addressing concerns of undue burden or cost. Specifically upon filing a Motion to Compel Discovery or Motion 
for a Protective Order, the party from whom electronic discovery is sought has the burden of proof that the 
electronically stored information is not readily assessable due or would impose an undue burden or cost. 

Amended Rule 26(b)(3)(A) initially outlines the general rule that a party may not discover documents or 
other tangible things that are prepared in anticipation of litigation. The Amended Rule also provides exceptions 
within its subsections, stating that documents or other tangible things prepared in anticipation of litigation can 
be discovered if they are otherwise discoverable under Amended Rule 26(b)(2) or if the party shows a substantial 
need for the materials to prepare its case and cannot obtain the materials by other means without undue hardship. 
See, W.Va. R. Civ. P. 26(b)(3)(A)(i)-(ii). 

Amended Rule 26(b)(4)(a) states that a party may depose any person who has been identified as an expert 
whose opinions may be presented at trial. In a significant change, Amended Rule 26(b)(4)(B) specifically protects 
draft reports or disclosures by expert witnesses from production, regardless of the form in which the draft is 
recorded. See also Amended Rule 26(b)(5) (related to claims of privilege or protecting trial-preparation materials).  
The former Rule 26(b)(4) did not contain this protection. Amended Rule 26(b)(4)(C) now states that Rule 26(b)(4)
(A) and (B) provide a privilege for communications between a party’s attorney and expert witnesses, except in 
circumstances where the communications relate to an expert’s compensation for the study or testimony, identifies 
facts or data that the party’s attorney provided and the expert considered in forming their opinion, or identifies 
assumptions that the party’s attorney provided and the expert relied upon in forming their opinion. 

Amended Rule 26(d) now provides that a party may not seek discovery before the parties have conferred 
as required by Rule 26(f), except in matters exempted from initial disclosure under Rule 25(a)(1)(B), absent 
authorization by the Rules, stipulation or Court order.  Amended Rule 26(d)(2) now provides that more than 21 
days after the summons and complaint are served on a party, a request for production under Rule 34 may be 
delivered either to that party by any other party or by that party to any plaintiff or to any other party that has 
been served. If served prior to the Rule 26(f) meeting, the written discovery is considered to have been served 
on the first Rule 26(f) conference. This change essentially ends the practice of serving written discovery with a 
Complaint as it is filed, which was common in West Virginia courts.  

The new Rule 26(e)(2) mirrors the Federal Rules of Civil Procedure, stating that for an expert witness whose 
report is initially disclosed under Rule 26(a)(1), the party’s duty to supplement extends to the information included 
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in the expert report and information given in the deposition of the expert. Rule 26(e)(2) further states that these 
supplements to expert reports and opinions are required to be made at least 30 days before trial. Former Rule 
26(e) provided that supplementation of any discovery could be made “any time prior to trial” absent order of 
court or agreement of the parties.  

Amended Rule 26(f) creates a system for early disclosure of discovery materials, similar to the Federal Rules 
of Civil Procedure. Rule 26(f)(1) now requires that, except in a proceeding exempted from initial disclosures or 
when a court orders otherwise, the parties must confer as soon as practicable and at least 30 days after filing a 
responsive pleading or motion under Rule 12.  This constitutes a significant change which should focus the parties 
on early identification of discovery related issues and potential obstacles.  

The Amended Rule 26(f)(3)(A) requires the discovery plan to state the parties’ views and proposals on what 
changes that should be made in the timing, form or requirement for initial disclosures, including a statement of 
when initial disclosures were made or will be made. Rule 26(f)(3)(D) now requires a discovery plan to state the 
parties’ views and proposals on any issues about claims of privilege or protection as trial-preparation materials, 
including if the parties agree on a procedure to assert these claims after production and whether to ask the court 
to include their agreement in an order pursuant to West Virginia Rules of Evidence 502 (addressing attorney-client 
privilege and work product doctrine). 
	 B.	 Amended Rule 27 of the West Virginia Rules of Civil Procedure

Amended Rule 27(a)(1) now largely mirrors the Federal Rules of Civil Procedure and addresses the procedure 
for perpetuating testimony about any matter cognizable in a West Virginia.  The requirement of a verified petition 
remains consistent with the former Rule 27, however, the Amended Rule clarifies that the petition must be filed 
in the circuit court where any expected adverse party resides. The former Rule 27 authorized the filing of the 
petition “in any court wherein a complaint might be filed as to such matter or in any court having general civil 
jurisdiction in the county where any expected adverse party resides.” 
	 C.	 Amended Rule 30 of the West Virginia Rules of Civil Procedure

In light of the changes forced upon practitioners by the COVID-19 pandemic, the Court has adopted amendments 
to Rule 30 to address the changes arising from increased use of remote depositions, which has continued during 
the last several years.  Amended Rule 30(a) provides that a party may depose a person without leave of court 
except when the deposition is taken before the time specified in Rule 26(d) or taking a deposition of an incarcerated 
person; these two exceptions require leave of court. 

Amended Rule 30(b) also follows the Federal Rules of Civil Procedure. Rule 30(b)(2) outlines notice of 
producing documents by means of a subpoena duces tecum. Specifically, Rule 30(b)(2) states that if a subpoena 
duces tecum is to be served on the deponent, the materials designated for production must be listed in the notice 
or in an attachment, and this may be accompanied by a Rule 34 request to produce documents at the deposition.  
Rule 30(b)(4) discusses taking depositions by telephone, videoconference, or other remote means and states that 
the deposition takes place where the deponent answers the questions, and deems the party taking the deposition 
as responsible for ensuring the witness has the appropriate technology to participate. The formalization of these 
requirements should help practitioners navigate any potential issues they have experienced when these situations 
arise. Former Rule 30(b)(8) briefly discussed the completion of depositions via telephone and the Amended Rule 
addresses the changes in technology and the practice, generally, that have occurred over the past several years. 

Stylistically, Amended Rule 30(b)(6) eliminates West Virginia’s outlier position of maintaining a “Rule 30(b)
(7)” deposition for depositions of organizations.  The amended Rule 30(b)(6) outlines the process for notifying 
or sending a subpoena directed to an organization, stating that a party may name the organization in its notice 
or subpoena and describe with reasonable particularity the matters for examination; the named organization 
then designates one or more officers, directors, managing agents, or other persons to testify on the organizations 
behalf, and a subpoena specifically on a nonparty organization will advise the organization of its duty to make 
this designation and confer with the serving party. Amended Rule 30(b)(6) also imposes on the party issuing a 
notice or subpoena for a “corporate representative” to confer in good faith with the recipient about the areas of 
inquiry “before or promptly after” service of the subpoena.  This is a significant change, again in line with the 
Federal Rules of Civil Procedure that appears to be mandatory.  This should hopefully allow avoidance of at least 
some of the motion practice that often emerges when corporate depositions are being contemplated. 

Amended Rule 30(d)(1) aligns with the Federal Rules of Civil Procedure and now limits the duration of a 
deposition to 1 day of 7 hours, but a court may also allow additional time consistent with Amended Rule 26(b)(2) 
if needed to fairly examine the deponent or if the deponent, another person, or any other circumstance impedes 
or delays the examination. The duration of a deposition was previously governed by Rule 30(d)(2), and this Rule 
allowed for the court to have complete discretion to limit the duration of a deposition, but did not state a specific 
timeframe for the deposition to be completed. 



The DTCWV Defender • 13

	 D.	 Amended Rule 32 of the West Virginia Rules of Civil Procedure
For litigants intending to utilize depositions in later court proceedings, Rule 32(a)(5) should be examined. It provides 
that when a deposition notice is received less than fourteen (14) days prior to the deposition, the deposition “shall 
not” be used against a party if: (1) the deponent promptly moved for a protective order under Rule 26(c)(1)(B) 
requesting that it not be taken or be taken at a different time or place; and (2) the motion was pending when the 
deposition was completed. 	

Amended Rule 32(d), addressing waiver of objections, contains significant changes that practitioners should 
be aware if taking or defending depositions.  Amended Rule 32(d)(1) now tracks the corresponding Rule of Civil 
Procedure and requires an objection to an error or irregularity in a deposition notice is waived unless promptly 
served in writing on the party giving notice. Similarly, Amended Rule 30(d)(3) notes that a party waives an 
objection to an error or irregularity at an oral examination if “it relates to the manner of taking the deposition, 
the form of a question or answer, the oath or affirmation, a party’s conduct, or other matters that might have 
been corrected at that time; and it is not timely made during the deposition.”  If taking or defending a deposition, 
these new additions place a heightened urgency on assuring that any objections are addressed in a timely manner. 
However, see also, Amended Rule 30(c), noting the “examination and cross-examination of a deponent proceed 
as they would at trial under the West Virginia Rules of Evidence, except Rule 103 and 615.”  
	 E.	 Amended Rule 33 of the West Virginia Rules of Civil Procedure

The next rule brings a slight change to how interrogatories are structured and served in West Virginia state 
courts. Amended Rule 33(a)(1) aligns with the Federal Rules of Civil Procedure and now, unless otherwise 
stipulated or ordered by the court, allows for a party to serve no more than twenty-five (25) written interrogatories, 
including all discrete subparts. Leave to serve additional interrogatories under this Rule may be granted to the 
extent consistent with Rule 26(b). The former Rule 33(a) had allowed a party to serve any other party not more 
than 40 written interrogatories, including all discrete subparts. This limitation will force attorneys to sharpen their 
written discovery. Another nuanced change clarifying the obligations and responsibilities of parties serving and 
responding to interrogatories is contained at Amended Rule 33(d)(2). The substance of Rule 33(d) is largely similar 
to former Rule 33(d), however, subsection (2) notes that when a party agrees to provide access to business records 
in lieu of formally answering, the party opening up its records, must give the interrogating party a reasonable 
opportunity to examine and audit the records and to make copies, compilations abstracts, or summaries.  While 
the option contained in Rule 33(d) is rarely invoked by an answering party, this change provides clarity about 
the scope of the benefit to party seeking the discovery.   
	 F.	 Amended Rule 34 of the West Virginia Rules of Civil Procedure 

Amended Rule 34 recognizes the significant increase in electronically stored information and discovery. 
Former Rule 34(a) and (b) did not specifically mention electronic stored information in the scope for a request for 
production. This is due to electronically stored information being a newer subcategory of discoverable information. 
Electronically stored information has now become so crucial to the discovery process that it needed to be included 
in the amendments to the West Virginia Rules of Civil Procedure.

Amended Rule 34(a)(1)(A) now discusses serving a request to produce any designated documents or 
electronically stored information. Amended Rule 34(b)(1)(C) clarifies that if a party seeks to discover electronically 
stored information, and wants the materials produced in a specific format, the party must specify the format in 
which electronically stored information is to be produced. Amended Rule 34(b)(2)(D) now outlines the procedure 
for responding to a request to produce electronically stored information, stating that the responding party filing 
the objection will state the form or forms it intends to use to produce electronically stored information. The new 
Rule 34(b)(2)(E)(i) states that the party producing electronically stored information will produce the documents 
as they are kept in the usual course of business or will organize and label the documents to correspond to the 
categories in the request. The changes to Rule 34 should allow practitioners to proceed with some clarity as 
related to their respective obligations and responsibilities when seeking out electronically stored information in 
the discovery process.  
	 G.	 Amended Rule 37 of the West Virginia Rules of Civil Procedure

Similar to many of the previously discussed discovery rules, Amended Rule 37 has been rewritten to track 
the corresponding Federal Rule.  Initially, Amended Rule 37(a)(1) now contains the meet and confer requirement 
prior to filing a motion to compel and it is applicable to all discovery as well as any “disclosure.”  Former Rule 
37(a)(1) permitted the filing of a motion to compel related to a deposition in the county of the court where a 
deposition was scheduled to be completed or where the matter was pending.  Amended Rule 37(a)(2) requires 
any motion to compel to be filed in the county where the case is pending.  Practitioners should note that Amended 
Rule 37(a)(3) specifically discusses the procedure for moving to compel disclosures from opposing parties.  The 
former Rule was silent on this specific issue.  When practicing under the former Rules of Civil Procedure, it was 
not uncommon for a party to sit silent when an expert disclosure deadline was missed and then move to later 
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strike or limit any potential expert testimony.  The Amended Rule would seem to impose a duty on a party to 
bring the issue before the Court on a motion to compel.  

Rule 37(e) mirrors the Federal Rules of Civil Procedure and now outlines what happens when a party fails to 
provide electronically stored information. Rule 37(e) specifically states that if electronically stored information 
that should have been preserved is lost because a party should have taken reasonable steps to preserve it, the court 
may, upon finding of prejudice, order measures no greater than necessary to cure the prejudice, or if the court 
finds that the failure to preserve the electronic information was intentional, the court may presume the lost 
information was unfavorable to the party, instruct the jury the lost information was unfavorable to the party, or 
dismiss the action and enter default judgment. The old Rule 37 did not discuss electronically stored information. 
The Amended Rule 37(e) now imposes significant preservation obligations on a party that may be facing litigation 
that could lead to severe consequences. If a client is looking at potential state court litigation, counsel need to be 
proactive in advising them of the requirements imposed by this amendment.  
III.	Challenges and Issues Ahead

The amendments to the Rules of Civil Procedure have not come without scrutiny. In Justice Hutchinson’s 
comments that outline his partial concurrence and dissent to the Adoption of Amendments to the West Virginia 
Rules of Civil Procedure, he discussed how the changes to Rule 26 could impose undue and unfair time, workload, 
and financial burdens on law offices and the public. See, January 31, 2024 Order concerning “Adoption of 
Amendments to the West Virginia Rules of Civil Procedure, No. 21-Rules-12.” (Hutchinson, J., concurring, in 
part, dissenting, in part). These concerns are even more detrimental, in Justice Hutchinson’s view, to the small 
firms and solo practitioners that compromise a majority of practicing lawyers in West Virginia. Justice Hutchinson 
highlighted the new requirements of initial disclosures and written reports by expert witnesses, making litigation 
potentially more expensive and rushed. How the judiciary responds as issues arising from the Amended Rules of 
Civil Procedure percolate through the court system will something to keep on top of over the coming months and 
years.  However, the impact of the Amended Rules will be undeniable in several respects: (1) it brings the West 
Virginia Rules of Civil Procedure more in line with its Federal counterpart; (2) it modernizes the Rules to reflect 
the change in practice that has shifted towards more remote discovery and the increase in electronic discovery; 
(3) the Rules provide clarity in situations where there was previous some uncertainty such as the obligations for 
corporate depositions and expert disclosures/reports.   
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Preserving and Collecting ESI 
vs. Preserving and Collecting 
Forensic Data

Justin M. Harrison, Jackson Kelly PLLC
Justin.Harrison@jacksonkelly.com 

Most readers of this publication understand the duty to preserve Electronically Stores Information (“ESI”), 
which usually entails emails and text messages.  What about forensic data?  

To review, Rule 34 of the Federal Rules of Civil Procedure allows a party to request production of “electronically 
stored information … stored in any media from which information can be obtained” and requires that a request 
“must describe with reasonable particularity each item or category of items to be inspected” or produced.  A.M. 
Castle & Co. Bryne, 123 F.Supp. 895, 899 (S.D. Tex. 2015) (internal citations omitted).  The party receiving the request 
“must respond in writing within 30 days after being served” and “for each item or category, the response must 
either state that the inspection … will be permitted as requested or state an objection to the request, including 
the reasons.”  Id.  

Rule 34 treats discovery of electronically stored in the same manner that it treats discovery of paper documents.  
Peterson v. City of Minot, 2018 WL 5045194, *5 (D. N.D. Oct. 17, 2018).  Importantly, though, the party seeking 
discovery of ESI is not entitled to production of all electronic data on the device so that the party can “rummage 
around looking for whatever the party might believe to be useful,” regardless of the time frame.  Id.  In other 
words, Rule 34 was never intended “to create a routine right of direct access” to digital devices and courts should 
“guard against undue intrusiveness.”  A.M. Castle & Co., 123 F.Supp. at 900 (quoting Advisory Committees Notes 
to 2006 Amendments).  By that token, litigants are not automatically entitled to mirror images (“forensic copies”) of 
computers and other digital devices where the request for inspection is overly broad and the connection between 
the party’s claims and the computer is “vague and unproven.”  Id.  As the Sixth Circuit noted, “civil litigation 
should not be approached as if information systems were crime scenes that justify forensic investigation at every 
opportunity[.]”  John B. v. Goetz, 531 F.3d 448, 460 (6th Cir. 2008).  

Typically, federal courts only permit forensic examination of digital devices in special circumstances.  For 
example, forensic examination is permitted in cases involving misappropriation of confidential information or 
trade secrets given the close relationship between the computer devices and the nature of the claims in those cases.  
Ameriwood Indus. Inc. v. Liberman, 2006 WL 3825291, at *1 (E.D. Mo. Dec. 27, 2006); see also Genworth Fin. Wealth 
Mgmt., Inc. v. McMullan, 267 F.R.D. 443, 447-48 (D. Conn. 2010) (plaintiff alleged that defendant used computers 
to disseminate plaintiff’s confidential information); Frees, Inc. v. McMillan, 2007 WL 184889, at *2 (W.D. La. Jan. 
22, 2007) (plaintiff alleged that defendant has stolen plaintiff’s proprietary computer files).	

Occasionally, courts will permit “restrained and orderly computer forensic examination” where the moving 
party has demonstrated that a party has willfully failed to produce relevant information by more conventional 
means.  Tingle v. Herbert, 2018 WL 1726667, *6 (M.D. La. Apr. 10, 2018).  A forensic examination, however, is an 
extraordinary remedy that is required only if the moving party can actually prove that the responding party has 
concealed information or lacks the expertise necessary to search and retrieve all relevant data.  Hansen v. Country 
Mutual Insurance Co., 2020 WL 5763588, *3 (N.D. Ill. Sept. 28, 2020).  Moreover, skepticism that an opposing party 
has not produced all relevant information and a desire to confirm that a party has been forthright in its discovery 
responses are insufficient reasons to warrant the drastic measure of forensic examination.  Tingle, 2018 WL 1726667, 
at *6 (citing NOLA Spice Designs, LLC, v. Haydel Enterprises, Inc., 2013 WL 3974535 (E.D. La. Aug. 2, 2013)).  

What’s the practical upshot here?  Let’s assume you’re working with a client and you know that text messages 
from an employee’s iPhone are going to be discoverable.  In most situations, creating an iTunes backup will be 
sufficient.  John Medeiros, a senior manager for Deloitte with 38 years of investigative experience currently based 
at Deloitte’s national electronic discovery solutions and forensic center, advocates for the use of iTunes backups in 
e-discovery.1  “Don’t discount native and cloud backups. . . . They are a valuable way to keep costs down and get 

1  Best Strategies for Remote Collections of Computer, Mobile and Cloud Data, November 10, 2020, https://www.forensicfocus.com/webinars/best-
strategies-for-remote-collections-of-computer-mobile-and-cloud-data/ (Last Accessed Feb. 10, 2025).
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good collections, especially if the device that is in play is an Apple.”2  An iTunes backup captures the information 
typically relevant to civil litigation, namely text messages, call history, notes, and photos.3  

The Sedona Conference takes a similar approach to forensic collection:
It should be noted that forensic collection is not, nor should it be, the default method of collection 
and preservation.  Instead, the duty to collect and preserve forensically arises only if: (i) the facts 
known to the preserving party or which the party should reasonably know would establish the 
need; or (ii) the requesting party has specifically requested it, and the producing party has either 
agreed or notified the requesting party upon receiving the request that it will not comply, at 
which point the requesting party seeks judicial intervention and obtains an order compelling such 
preservation and collection.4

In sum, forensic imaging is a curative measure that normally occurs only after initial collection and production 
of data from a digital device is shown to be deficient.5  

2  Id.
3  Back up your iPhone, iPad, or iPod touch in iTunes on PC, https://support.apple.com/guide/itunes/back-up-your-iphone-ipad-or-ipod-touch-itns3280/
windows, (Last Accessed February 2025).
4  Sedona Commentary on Legal Holds, 20 Sedona Conf. J. at 297, fn. 117.
5  See Nola Spice Designs, LLC v. Haydel Enterprises, 2013 U.S. Dist. LEXIS 108872, at *9 (E.D. La. Aug. 2, 2013) (denying motion for forensic imaging 
of computers where moving party had not demonstrated “unwillingness or failure to produce relevant information by more conventional means”); John 
Crane Grp. Corp. v. Energy Devices of Tex. Inc., 2015 U.S. Dist. LEXIS 193074, at *9 (E.D. Tex. Feb. 2, 2015) (characterizing forensic imaging as a 
“drastic measure”); Lee v. Stonebridge, 2013 U.S. Dist. LEXIS 106654, at *7 (N.D. Cal. July 30, 2013) (holding that “absent a showing of misconduct on 
Plaintiff’s part such that serious questions exist as to the reliability and the completeness of Plaintiff’s expert’s search, [Defendant was] not entitled to a 
forensic examination of Plaintiff’s personal computer”).

Paralegal Committee
Molly Sovich, WVU Medicine

molly.sovich@wvumedicine.org

As the Chair of the Paralegal Committee, my goal is to create a program that supports and empowers fellow 
defense paralegals.  As a vital part of legal teams—handling discovery, trial preparation, legal research, document 
review, and more—paralegals working in defense have had limited access to information tailored to their specific 
roles.  The Paralegal Subcommittee will provide a structured platform that ensures that our members have access 
to valuable resources and training.

The decision to establish this committee stemmed from a growing need for a collaborative space where defense 
paralegals can enhance their skills, stay updated on industry trends, and connect with peers across the state. 
DTCWV recognized this need by understanding that a stronger, more engaged paralegal community benefits 
both individual members and the attorneys and firms they support. 

In seeking ways to revitalize and strengthen support for defense paralegals, the idea of forming a dedicated 
subcommittee emerged—one that would provide education, networking, and mentorship tailored to the unique 
demands of our field.  With the reawakening of the DTCWV Paralegal Subcommittee, we are building a community 
focused specifically to paralegals working in defense litigation.

Our current priority is growing membership, and we invite all defense paralegals to be part of this exciting 
new chapter. Annual membership is just $25, and attorneys are encouraged to submit their paralegals’ contact 
information to help expand this initiative. 

To join, visit https://dtcwv.org/join-us or reach out directly for more information. My email is molly.sovich@
wvumedicine.org 

Stay tuned for more information in the coming weeks!
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Watch What You File, It May Get 
Unsealed: 
A Primer on the Judicial Document Doctrine

Thomas J. Hurney, Jr., Jackson Kelly PLLC 

Parties file documents under seal for a variety of reasons in litigation including to protect privacy rights, trade 
secrets, and other confidential information.  Both the federal and West Virginia civil rules provide protection for 
confidential documents, allowing protective orders and filing of documents under seal, but the protection is not 
absolute.  Where a sealed document is a “judicial record,” meaning it plays “some role in the adjudicative process 
or adjudicate substantive rights, such as by being considered to some extent by the court in ruling on a dispositive 
motion,”1 the public may have a right of access derived both from the First Amendment and common law.  As a 
result, a document filed under seal can become public – even in redacted form – despite a party’s intent that it be 
kept confidential.  So, when filing a motion that may rely on a confidential document that may be filed under seal, 
consideration of whether the document may ultimately have to be unsealed (even in redacted form) is important.    

Both the Federal and new West Virginia Rules of Civil Procedure provide privacy protection for personally 
identifiable information including “an individual’s social-security number, taxpayer-identification number, or 
birth date, the name of an individual known to be a minor, or a financial-account number,” by expressly limiting 
what can be contained in a filed document.  See, Fed. R. Civ. Pro. 5.2(a); W. Va. R. Civ. Pro. 5.2(a) (2025).  This 
protection can be waived if an individual files his or her own information “without redaction and not under seal.”  
Id. at 5.2(h); W. Va. R. Civ. Pro. 5.2(h).  

Both rules also provide “a court may order a filing be made under seal without redaction.  The court may 
later unseal the filing or order the person who made the filing to file a redacted version for the public record.”  
Id. at 5.2(d); W. Va. R. Civ. Pro. 5.2(d).2  

The Southern District echoes the Rule 5.2 with a local rule governing privacy protection, Southern Dist. LR 
Civ P 5.21, and a rule addressing protective orders.  LR Civ. P. 26.4(b).   Local Rule 26.4(b) states, 

To succeed on a motion for the entry of a protective order shielding information from dissemination, 
the movant or movants must demonstrate with specificity that (1) the information qualifies for 
protection under FR Civ P 26(c), and (2) good cause exists for restricting dissemination on the ground 
that harm would result from its disclosure. When filing a joint motion for the entry of a protective 
order, the movants shall complete and submit with the motion the court’s on-line Protective Order 
found at www.wvsd.uscourts.gov. The court’s on-line Protective Order is the preferred protective 
order in this district. Therefore, motions requesting modifications to the provisions of the court’s 
Protective Order should be made sparingly and only for good cause.

Northern District Local Rule 26.05 addresses protective order and sealed documents and recognizes that 
“public inspection of Court documents is necessary to allow interested parties to judge the Court’s work product 
in the cases assigned to it. The rule may be abrogated only in exceptional circumstances.”  Id. at 26.05(b)(1).  Rule 
26.05(b)(2) provides, 

Unless otherwise authorized by law, a motion to seal shall be filed electronically pursuant to LR 
Gen P 6.01 and the Court’s Administrative Procedures for Electronic Case Filing, shall include the 
proposed document to be filed under seal as an attachment to the motion, and shall be accompanied 
by a memorandum of law which contains:

(A) the reasons why sealing is necessary, including the reasons why alternatives to sealing, 
such as redaction, are inadequate; 
(B) the requested duration of the proposed seal; and
(C) a discussion of the propriety of sealing, giving due regard to the parameters of the 

1  Courtland Co. v. Union Carbide Corp., 2020 U.S. Dist. LEXIS 224296, *8 (S.D. W.Va. 2020)
2  A standing order in the Southern District of West Virginia adds new security protocols for highly sensitive documents (HSD’s).  In Re: Procedures For 
the Designation, Submission, Filing and Management of Highly Sensitive Documents and Procedures Governing Currently Sealed Documents, Misc. 
No. 2:21: mc -0004, Jan. 13, 2021 (online at https://www.wvsd.uscourts.gov/sites/wvsd/files/general-ordes/HSD-General-Order-Final_1-13-21.pdf). 
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common law and First Amendment rights of access, as interpreted by the Supreme Court 
and the United States Court of Appeals for the Fourth Circuit.

Both Districts provide standard agreed protective orders.3   
In both state and federal courts in West Virginia, then, a party seeking to protect information produced in 

discovery must identify it as confidential pursuant to an existing protective order and produce it, or file a motion 
under Rule 26(c) for a protective order (note the new West Virginia rules mirror Fed. R. Civ. Pro. 26).   When using 
a confidential document in a motion, the party must file a motion under the applicable rules to permit filing the 
document under seal.  But documents filed under seal may not remain under seal under the judicial document 
doctrine.    

The judicial document doctrine addresses the qualified right of the public and press to access to documents 
and materials filed in courts and derives from the First Amendment and common law4 which support a right to 
public access.  

[T]he common law presumes a right to access all judicial records and documents, but this presumption 
can be rebutted if “the public’s right of access is outweighed by competing interests.” …  On the 
other hand, the First Amendment provides a right of access only to particular judicial records and 
documents, and this right yields only in the existence of a “compelling governmental interest . . . 
[that is] narrowly tailored to serve that interest.”  

United States v. Appelbaum (In re United States), 707 F.3d 283, 290 (4th Cir. 2013) (citations omitted).  The common 
law presumes a right of public access to inspect and copy all judicial records and documents. Nixon v. Warner 
Communications, Inc., 435 U.S. 589, 597, 55 L. Ed. 2d 570, 98 S. Ct. 1306 (1978).  See also, Stone v. University of Md. 
Medical Sys. Corp., 855 F.2d 178, 180 (4th Cir. 1988); Spear v. Ernst & Young (In re Policy Mgmt. Sys. Corp.), 1995 U.S. 
App. LEXIS 25900, *7-8 (4th Cir. 1995) (commonly referred to as “In re Policy Mgt.”).  “A court may seal judicial 
documents if competing interests outweigh the public’s common law right of access,” and the “balancing of 
interests is reviewable only for abuse of discretion.”  In re Policy Mgmt., 1995 U.S. App. LEXIS 25900 at *7-8 (citing 
Nixon, 435 U.S. at 599, Stone, 855 F.2d at 180, and In re Knight Publishing Co., 743 F.2d at 235).  

The First Amendment provides greater protection to public access.
Unlike the common law right, the First Amendment guarantee of access has a more limited scope 
that “has been extended only to particular judicial records and documents.” Stone, 855 F.2d at 
180. The right of access attaches under the First Amendment if: (1) “the place and process have 
historically been open to the press and general public”; and (2) “public access plays a significant 
positive role in the functioning of the particular process in question.” Press-Enterprise Co. v. Superior 
Court, 478 U.S. 1, 8-9, 92 L. Ed. 2d 1, 106 S. Ct. 2735 (1986), quoted in The Baltimore Sun Co. v. Goetz, 
886 F.2d 60, 64 (4th Cir. 1989). The First Amendment guarantee of access, however, provides 
much greater protection than the common law right because “it must be shown that the denial [of 
access] is necessitated by a compelling governmental interest, and is narrowly tailored to serve 
that interest.” Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 606-07, 73 L. Ed. 2d 248, 102 S. 
Ct. 2613 (1982); Stone, 855 F.2d at 180.

In re Policy Mgmt., 1995 U.S. App. LEXIS 25900 at *8-9.  
A court may therefore keep judicial documents sealed if competing interests outweigh the public’s common 

law right of access. The court’s balancing of interests is reviewable only for abuse of discretion.  Nixon, 435 U.S. 
at 598-99, 602-03; In re Knight Publishing Co., 743 F.2d 231, 235 *8 (4th Cir. 1984).  Where First Amendment interests 
are implicated, denial of access must be “necessitated by a compelling governmental interest,” “narrowly tailored 
to serve that interest.” In re Policy Mgmt., Id. 

Not all documents are subject to the doctrine.  “[T]he mere filing of a document with a court does not render 
the document judicial.” Bell v. Am. Int’l Indus., 627 F. Supp. 3d 520, 528, 2022 U.S. Dist. LEXIS 199180, *11, 2022 WL 
16571057 (M.D. N.C. 2022) (quoting In re Policy Mgmt. Sys., Id. at *4 (4th Cir. 1995)).  For the public right of access 
to exist, the court must determine the document in question is a “judicial record” which means it must play some 
role in the adjudicative process or adjudicate substantive rights, such as by being considered to some extent by 
the court in ruling on a dispositive motion.”  Courtland Co. v. Union Carbide Corp., 2020 U.S. Dist. LEXIS 224296, *8 
(S.D. W.Va. 2020).  The doctrine “applies to documents filed in connection with a motion for summary judgment, 
…but not to those filed concerning a motion to dismiss.”  Patrick v. PHH Mortg. Corp., 2014 U.S. Dist. LEXIS 190143, 
*3 (citing Rushford v. New Yorker Magazine, Inc., 846 F.2d 249, 253 (4th Cir. 1988) and In re Policy Mgmt. Sys. Corp., 67 
F.3d 296).  See also, Pauwels v. Bank of N.Y. Mellon Corp., 2025 U.S. Dist. LEXIS 4744, *4 (S.D.N.Y. 2025) (“Materials 

3  Southern Dist. (https://www.wvsd.uscourts.gov/forms/agreed-protective-order), Northern Dist. (https://www.wvnd.uscourts.gov/sites/wvnd/files/
Proposed%20Draft%20Protective%20Order%20For%20Form.pdf).
4   
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submitted to the Court in support of a motion for summary judgment are, by definition, judicial documents.”).  
Judge John T. Copenhaver has addressed the judicial document doctrine in several cases.  In Courtland Co. v. 

Union Carbide Corp., 2020 U.S. Dist. LEXIS 224296 (S.D. W. Va. 2020), he explained, 
“For a right of access to a document to exist under either the First Amendment or the common 
law, the document must be a ‘judicial record.’” In re Application of the U.S. for an Order Pursuant to 
18 U.S.C. Section 2703(D), 707 F.3d 283, 290 (4th Cir. 2013). “[T]he mere filing of a document with 
the court does not render the document [a] judicial [record].” In re Policy Mgmt. Sys. Corp., 1995 
U.S. App. LEXIS 25900, 1995 WL 541623, at *4 (4th Cir. 1995) (unpublished table decision). Rather, 
“documents filed with the court are ‘judicial records’ if they play a role in the adjudicative process[] 
or adjudicate substantive rights.” In re Application, 707 F.3d at 290 (citing, inter alia, In re Policy 
Mgmt., 1995 U.S. App. LEXIS 25900, 1995 WL 541623, at *3). Thus, documents filed in connection 
with a summary-judgment motion generally qualify as judicial records because the court considers 
them in deciding summary judgment and adjudicating the parties’ substantive rights. See id.; In re 
Policy Mgmt., 1995 U.S. App. LEXIS 25900, 1995 WL 541623, at *3. Documents filed in connection 
with a motion to dismiss, however, generally do not qualify as judicial records because the court, 
in the normal course, does not consider them in deciding the motion, and they thus play no role 
in the adjudicative process. See In re Policy Mgmt., 1995 U.S. App. LEXIS 25900, 1995 WL 541623, 
at *3-5. “[P]ublic access to documents that a court did not consider would not ‘play a significant 
positive role in the functioning of the particular process in question.’” Id. (quoting Press-Enter. Co. 
v. Super. Ct., 478 U.S. 1, 8, 106 S. Ct. 2735, 92 L. Ed. 2d 1 (1986)).

Id. at *5-6.  
Applying the doctrine to documents at issue, Judge Copenhaver found “the First Amendment and common-

law rights of access apply only to judicial records, … and the mere filing of a document in connection with a 
preliminary-injunction motion does not make the document a judicial record.”  Id. at *8.  Since the court had not 
ruled on the preliminary injunction motion (and stated “given the vicissitudes of litigation, it is at least possible 
the court may never rule on the motion”), the court found “the documents submitted in support of the motion 
cannot yet have played a role in any adjudicative proceeding in this case or in any adjudication of the parties’ 
substantive rights. At this stage, the documents have merely been filed with the court, which alone is insufficient 
to trigger a right of access… Therefore, assuming a right of access might otherwise apply to Exhibits E, H, and O 
in the future, no such right can apply to them yet.”  Id. at *9 (citations omitted).  Addressing an affidavit which 
relied on the same sealed documents, the court found “good cause” to unseal the affidavit with references to 
those documents redacted.  Id. at *11 (“[T]here is good cause to redact the portions of the amended declaration 
quoting, citing, or relying on those exhibits, as proposed by the defendant with the modifications specified, until 
the court rules on the motion to seal with respect to those exhibits”). 

In Pauwels v. Bank of N.Y. Mellon Corp., 2025 U.S. Dist. LEXIS 4744, *4 (S.D.N.Y. 2025), the court described a 
three step process (1) is the document a judicial document, (2) what is the “strength of the presumption of access” 
which is “strongest when the materials will “directly affect” adjudication of the merits and weakest when the 
documents will “play only a negligible role,” and (3) is the presumption of access “outweighed by countervailing 
interests.”  2025 U.S. Dist. LEXIS 4744 at *4.

An example of a “compelling interest” is seen in Rhoads v. Guilford Cnty., 2024 U.S. Dist. LEXIS 175201, *4 n. 3 
(M.D. N.C. 2024).  The District Court dealt with whether to unseal transcripts of juvenile proceedings which were 
attached to the complaint but filed under seal.  Citing Spear, the court found (without deciding) “that the more 
stringent First Amendment access rights apply. That is because here there is a compelling government interest 
in sealing the transcripts: the protection of children.” Id. (citing Globe Newspaper Co. v. Superior Ct. for the Cnty. of 
Norfolk, 457 U.S. 596, 607-08, 102 S. Ct. 2613, 73 L. Ed. 2d 248 (1982)).  

Thus, a document filed under seal pursuant to a protective order must be unsealed, perhaps in redacted form, 
if is to be considered by the court in ruling on a dispositive motion.  Consideration of the potential applicability 
of the doctrine to documents filed under seal before filing is a worthwhile exercise and leads to these questions.  

•	 Is the filing one to which the judicial document rule applies?  If a motion to dismiss, probably not5; 
but the doctrine will apply to documents attached to a motion for summary judgment.  The key 
is whether the filing requires the court to adjudicating the parties’ substantive rights.

•	 Remember, not every document is a judicial document.  In deciding whether to attach a document 
to a motion, consider first whether the contents of all or a part of the document must be considered 

5  But see, Rhoads v. Guilford Cnty., 2024 U.S. Dist. LEXIS 175201, *4 (M.D. N.C. 2024) (Continued sealing of transcript of juvenile proceedings quoted 
in the complaint was “warranted” and “true even though the court did not rely on their contents to resolve the present motion.”).
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by the court in relation to the parties’ substantive rights.  If so, review the document to determine 
if the information can be appropriately protected with redaction in the event it is unsealed.  If it 
is inevitable that the document will be at the center of the court’s analysis, weigh the need for 
confidentiality and whether to attach the document at all.  

•	 Be prepared to argue why the need for confidentiality of the document under the First Amendment 
“compelling interest” test and the common law “competing interests” test, as well as the “good 
cause” test to permit redaction if the document is to be unsealed.  

The judicial record doctrine is significant, particularly in cases where clients want their personal or business 
information protected from public scrutiny.  Key decisions are whether a document has to be used (and filed under 
seal) in the first place.  Then, counsel must be prepared to deal with the judicial record doctrine of the sealing of 
the document is challenged, or the court must rely on it in making a decision.   
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Recently, my daughter and I saw the movie “Companion” (part gory, part funny, part 
thought provoking). Our conversation on the way home turned to what we each believed 
marked the line between artificial intelligence as a computer-based exercise and when 
AI became something beyond a mere algorithm. She opined that when AI reached the 
point that it could produce an idea that had never previously existed in the history of 
humankind, it could be considered something “more” and, perhaps, a living thing. Drawing 

on my liberal arts education, I responded that if AI ever reached the point where it developed an independent 
consciousness (“I think therefore I am.” – Rene Descartes), then AI would have evolved to something more than 
a mere computer algorithm.

While an interesting philosophical question, most lawyers do not have the time to engage is such esoteric 
exercises. Yet, there is no question that lawyers continue to get bombarded with both the promises of what AI can 
and will mean in the legal industry and ads for CLEs that deliver a wide variety of content related to AI. Just in 
the last few months, my email inbox has seen solicitations to attend webinars entitled “How to Use GenAI and 
Opensearch to Achieve Better eDiscovery Results,” “AI in Discovery,” “ChatGPT, Siri and Alexa Are Out To Get 
You ,” “Harnessing the Power of AI – Practical Tips to Boost Efficiency,” and “AI and the Future of Litigation.”  
In fact, we are reminded daily that AI is here, that AI will always be a part of our lives, and that if we do not 
incorporate AI into our personal or professional lives, we are falling behind. 

Yet, we seem to already be falling behind as a profession in ways that have nothing to do with AI. As much as 
the promise of AI seems to dominate conversations about the legal industry, however, two recent events reminded 
me that many of the immediate issues facing our profession have decidedly low-tech solutions.

The first event was the release of the 2024 Year End Report on the Federal Judiciary by Chief Justice John 
G. Roberts of the United States Supreme Court. In that Report, Chief Justice Roberts identified four areas of 
“illegitimate activity” that he believes “threaten the independence of judges on which the rule of law depends: 
(1) violence, (2) intimidation, (3) disinformation, and (4) threats to defy lawfully entered judgments.”  

Some may note the irony in Chief Justice Roberts’ comments given that he authored the Supreme Court’s 
decision in Trump v. United States last year. In addition, the Chief Justice released his Report on January 2, 2025, 
just a few weeks before the inauguration of President Trump and the resulting blitz of executive orders that, at a 
minimum, attempt to effectuate significant and, in some cases, transformational changes in the federal government. 

Regardless, each of the items identified by Chief Justice Roberts threatens the integrity and legitimacy of the 
legal system, including in the Mountain State. Serious threats against judges have doubled since 2019, with 457 
serious threats targeting federal judges in 2023 alone. While statistics concerning threats against state judges or 
court personnel are not publicly available, in 2022 alone, individuals who sent threats to circuit court judges in 
Kanawha County and Doddridge County led to lengthy jail sentences for those individuals. 

Meanwhile, an increasing volume of rhetoric calls for court orders to be openly defied because they issue from 
“activist judges” – whatever that means. (As an aside, in my experience, an “activist judge” is usually a judge 
who simply issues a decision that a person who labels the judge “activist” disagrees with vociferously.)  Certainly, 
I have been on the receiving end of orders that I have disagreed with during my career, and more than a few 
that were contrary to the law, contrary to the facts, or simply stupid. Not once, however, have I advocated for a 
client to simply “ignore” an order entered by a court. Yet, Vice President JD Vance recently ignited a fire-storm 
by commenting in a post on X that “Judges aren’t allowed to control the executive’s legitimate power[,]” leading 
some to believe that the Vice President was suggesting that the executive branch could ignore a court order if the 
executive officer felt the order limited the officer’s “legitimate authority.”

None of this is acceptable, and all lawyers and legal organizations should publicly condemn such conduct. 
In the same way, all lawyers and legal organizations should vociferously condemn any violence, intimidation, 
or threats of violence or intimidation against any judicial officer, court personnel, or any other employee of the 
judicial branch of state or federal government. If we do not, the independence and legitimacy of the judiciary is 
not just threatened, but the very foundation on which the United States Constitution places the three branches 
of government is endangered. 

The second event was an email sent by Judge Maryclaire Akers, Chief Judge of the 13th Judicial Circuit in 
Kanawha County, to all members of the West Virginia State Bar. In her email, Judge Akers detailed the number 
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of lawyers in Kanawha Counter willing to serve as court-appointed attorneys for criminal defendants (both 
misdemeanor and felony), juvenile abuse and neglect, guardians ad litem, and juvenile criminal matters has 
dropped from an estimated 63 in 2014 to 11 today. She described this precipitous drop as “a crisis in Kanawha 
County which directly impacts access to justice in our community” because “indigent defendants are in imminent 
danger of being denied their basic Constitutional rights and children have no representation in situations of abuse 
and neglect.”

Most striking is that Judge Akers’ email came nine months after then-Chief Justice Tim Armstead wrote a 
column in The West Virginia Lawyer entitled “We Need You to be Guardians Ad Litem.”  In that article, Justice 
Armstead indicated that only 165 lawyers in West Virginia are trained and permitted to accept appointments as 
guardians ad litem or respondent parent attorneys – a decrease of almost 400% in the last few years and less than 
4% of the number of active attorneys practicing in West Virginia. 

Like violence, intimidation, and intentionally ignoring court orders, ignoring the legal needs of those who 
most need legal help should be unacceptable to every lawyer privileged to practice law in this state. And the 
most effective responses, as I noted above, are decidedly low-tech. 

So, speak up and speak out. Condemn threats of violence or intimidation against any person in the judiciary, 
regardless of whether you like or agree with that person. Oppose anyone who suggests that a court order should 
be intentionally ignored just because a person disagrees with it. And step up, take the training to be a guardian 
ad litem, and offer your services to be a court-appointed attorney in your jurisdiction.

Perhaps one day, AI will take that step to become something “more” and can alleviate these issues. In the 
meantime, it is up to us, as lawyers, to do our part.

Networking
Expand your personal network by meeting defense attorneys from all over West Virginia.  Grow your potential 
referral network and grow your book of business.
Substantive Law Committees
Membership in DTCWV allows involvement and sharing of information within the various Substantive Law 
Committees.  These Committees are free to join with your membership and include:

Substantive Law Committees add great value to your membership through their individual committee email 
chatter, asking and answering questions to help gather particular information during case prep, latest court 
rulings, actions by a judge, etc.
Amicus Committee
DTCWV’s Amicus Committee reviews requests for amicus support and makes recommendations to the Board 
of Governors as to whether the organization should add its voice on issues of importance to the West Virginia 
defense bar and the civil justice system more generally.  In instances where the Board authorizes the submission of 
a brief, volunteers within the Amicus Committee prepare the filing. These amicus briefs are written free of charge.
IDEA Committee
Our IDEA Committee is committed to promoting diversity, inclusion, and equality. As a core value, and in pursuit 
of its organizational mission objectives, DTCWV celebrates and welcomes individual differences, including 

•	 Business/Commercial Law Committee
•	 Creditor’s Rights
•	 Construction Law /Safety & Health Committee
•	 Employment Law
•	 Energy Law Committee
•	 Governmental Liability

•	 In-House Counsel
•	 Insurance Law
•	 Medical Liability
•	 Product Liability Committee
•	 Workers’ Compensation Committee

BENEFITS OF MEMBERSHIP



The DTCWV Defender • 23

unique backgrounds, perspectives, experiences, and talents, which allow the organization to provide optimal 
programming and services to its membership. 
The committee holds regular meetings and plans a variety of activities.
Lobbyist
We have representation and a voice during legislative sessions by a lobbyist. This helps to keep the DTCWV 
Board and our members up-to-date on issues related to the civil defense profession, allowing us speak collectively 
when necessary.
Quarterly Newsletter & E-Mail Blasts
Stay up-to-date on West Virginia with our electronic newsletter “DTC Docket.”  Our newsletter is produced 
quarterly to provide members more insight into the activities of the organization, membership activities, CLE 
opportunities, firm updates, events, industry news and any other news of interest to our members.  In addition, 
you can opt-in to a wildly successful e-mail list for update on case law from the West Virginia Supreme Court 
of Appeals, United States Supreme Court, 4th Circuit, and the Southern District and Northern Districts of West 
Virginia.
Young Lawyer Committee
The DTCWV Young Lawyer program is one of the most active in the country.  There are quarterly lunchtime 
meetings held with at least one being a CLE.  They prepare the annual Young Lawyer one-day seminar, provide 
writing opportunities for the WV Defender, Litigation Digest and speaking opportunities to help build their resume.
Expert Witness Search
Our Expert Witness Search allows DTCWV members to poll DTCWV membership for information on expert 
witnesses.  Free of charge.
Additional CLE
•	 Annual Meeting Program 
•	 Monthly Free Webinars
•	 Substantive Committee Lunchtime Webinars 
•	 Women in the Law Committee Initiatives
•	 Alternating Years: 

•	  Deposition Boot Camp
•	  Trial Academy
•	  Expert Witness Seminar
•	  Discovery Seminar

•	 Young Lawyer Lunchtime Meetings 
•	 Periodical Managing Partner Seminars

Social Media
DTCWV can be found on the following social media platforms.  Join today!
Twitter:   @DefenseDTCWV
Facebook:  https://www.facebook.com/Defense-Trial-Counsel-of-West-Virginia-831684940350056/ 
LinkedIn:  Find the DTCWV by doing a search from your personal profile.
Social Events
● 	 Charleston Member and Summer Law Clerk Social
●	 Morgantown Member and Summer Law Clerk Social
●	 Women In the Law Luncheons around the state

DTCWV’S MISSION – JOIN US!
To bring together attorneys who defend individuals and corporations in civil litigation for the purposes of 
elevating the standards of West Virginia trial practice; supporting and advocating for the improvement of the 
adversary system of jurisprudence; and increasing the quality of services rendered by the legal profession to the 
citizens of West Virginia.


