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This edition of the Defender is dedicated to the new legislation passed during the 
2020-2021 legislative session.  The new legislation passed will have a significant impact 
on the West Virginia legal landscape. Perhaps the most significant event is the passage of 
the bill creating the Intermediate Court of Appeals. All lawyers will need to adapt to this 
new layer of appellate procedure. Two new laws already face legal challenges:  (1) the 
Transgender Student Athletes Bill 3293; and (2) the Paycheck Protection Act.  Significantly, 

Senate Bill 7272 alters the means by which independent contractor status will be evaluated and decided. Most 
DTC litigators have dealt with the issue of who and who is not an independent contractor. I want to specifically 
thank Nate Kuratomi and Sara Brown and the other members of the young lawyers committee for submitting 
articles. Special thanks goes to Jayson T. Hamrick, David Chaney, Chelsea Thompson and Brandon Kroll. As 
always, we recognize Justin Harrison and Patricia Bello for taking time away from their busy practices to edit 
the numerous articles that are published.  

We lead off with the article “After Decades of Debate, West Virginia Creates Intermediate Court of Appeals” 
by Danielle Waltz and Blair Wessels of Jackson Kelly PLLC.  As you know, Danielle has been monitoring this 
legislation for many years. Danielle and Blair provide the insight we will need to adapt to this landmark legislation.  
Following up on that theme, Mychal Schulz of Babst, Calland, Clements and Zomnir (“Babst Calland”) provides 
an overview of the DTC’s amicus program..  Mychal not only gives an overview of the program, but provides 
guidance as to how the creation of the Intermediate Court of Appeals will affect the amicus curiae program. 

Lou Ann Cyrus and Kimberly Bandy of Shuman McCuskey Slicer, new contributors to the Defender, author 
“Transgender Student Athletes and West Virginia House Bill 3293.” The bill provides that participation in 
sporting events will be based on the biological sex of the athlete at birth.  Lou Ann and Kimberly address similar 
bills from other states and compare the West Virginia legislation with NCAA policies. They report that this law 
is already facing a constitutional challenge. We thank Lou Ann and Kimberly for tackling this difficult subject.
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Relatedly, Chelsea Thompson of Spilman Thomas & Battle, authored “The Interplay of Federal, State, and 
Local Anti-Discrimination Laws.” Chelsea reports that several localities in West Virginia are now enacting their 
own ordinances and laws protecting members of the LGBTQ+ community from discrimination.  The West 
Virginia Legislature, despite many attempts, has refused to pass legislation providing such protection.  Time will 
tell as to whether or how the Supreme Court of Appeals of West Virginia will reconcile a local ordinance protects 
a member of the LGBTQ+ community when state law does not.

We received two articles regarding energy. The first, “West Virginia Smooths the Path for On-Site Solar Energy 
Facilities” by Robert Stonestreet and Moore Capito of Babst, Calland and “West Virginia Legislature Enacts 
Renewable Energy Site Reclamation Law” by Christopher B. (“Kip”) Power of Babst, Calland as well.  The article 
by Robert and Moore demonstrates how customers can more easily establish on-site solar energy facilities and 
remain exempt from Public Service Commission jurisdiction. The intent is to promote installations at residences 
and small businesses. On the other hand, the Legislature through Senate Bill 492 now requires, under specific 
circumstances, that decommission production facilities of renewable energy complete proper reclamation on the 
land; legislation similar to that of coal, oil and gas reclamation. There are presently at least two solar farms that 
may be built in southern West Virginia in the near future. As these solar farms come online, we can probably 
anticipate more regulation. 

The change in the law regarding independent contractor status generated two articles, one by Steve 
Wellman of Jenkins Fenstermaker titled “Significant Changes in Workers Compensation Law,” and “Workers 
Compensation Immunity for Individuals Deemed to be Employees Pursuant to W.Va. Code § 21-5I-1, Et. 
Seq.” authored by Mark Garren of Kesner & Kesner. Steve advises us that the enactment of the West Virginia 
Appellate Reorganization Act will eliminate the Office of Judges of the West Virginia Workers’ Compensation 
Commission. Thus, workers compensation attorneys will be faced with a whole new system when adjudicating 
workers compensation claims.  Steve also points out that the change in the law with regard to independent 
contractor status has a potential to change workers’ compensation claims. The new law specifically provides 
that a written contract must specify that a person is not the company’s employee for workers’ compensation and 
unemployment compensation purposes. 

Mark Garren, in analyzing the law, makes the point that a business may wish to declare an individual to be 
an employee and thereby receive immunity from liability in civil law suits pursuant to  W.Va. Code § 23-2-6.  The 
new law provides that under certain circumstances, persons may be defaulted to being classified as employees. 
Mark raises the question as to whether or not the employee by default will be subject to the employer’s immunity 
from suit. This law is bound to create a number of cases that will need interpreted by the trial and appellate 
courts.

David Chaney provides the synopsis of the “Covid-19 Jobs Protection Act.” This bill provides liability 
protection for persons and businesses regarding potential COVID-19 liability claims. The Act, however, is not 
absolute and particular attention must be paid to the exceptions. We can anticipate that the breadth and scope of 
this protection will be tested in inevitable suits that will be filed relating to the pandemic. Brandon Kroll delves 
into the murky waters of the Paycheck Protection Act. Essentially, this bill is designed to prevent employers or 
any other entities from requiring a salaried employee from making a contribution to any candidate or political 
committee. Moreover, and perhaps more controversial, is the amendments that forbid labor organizations 
from using “agency shop fees” paid by non-members and eliminates union or club dues from the definition 
of deductions for payroll. Brandon advises that litigation has already ensued over this legislation and the legal 
challenges will certainly end up before the Supreme Court of Appeals of West Virginia. 

The Legislature continues to modify and amend the West Virginia Consumer Protection Act (“WVCPA”). 
Randall Saunders and Jonah Samples of Nelson Mullins submit “What is, What was, and What is Yet to Come” 
under the WVCPA. The granting of attorneys’ fees will now be governed by the “Lodestar Standard.”  This 
amendment provides mechanisms for settlement claims prior to trial and allows for an offer of judgment similar 
to that of the West Virginia Rules of Civil Procedure. Mr. Sanders and Mr. Samples believe that the Legislature 
will continue to make amendments to the Act. 

Public education was also a topic of the Legislature.  Kelly Morgan of Bailey & Wyant gives an overview of 
the legislation that prohibits public employees from striking.  Although the Supreme Court of Appeals of West 
Virginia had already ruled in that matter, the Legislature in Senate Bill 11 codified that prohibition. Senate Bill 
114 is designed to make up for the shortage of teachers. There are now alternative ways to obtain the certification 
to teach. W. Va. Code §18A-3-2a provides other means by which a person may be issued a professional teaching 
certificate. For those who focus their practice on education law, these bills may be critical to your practice. 

Jayson T. Hamrick tackles the difficult subject of House Bill 2012 regarding public charter schools and the 
2021 legislative revisions.  Mr. Hamrick gives a thorough overview of this legislation that makes it easier to create 
charter schools in the State of West Virginia. Of specific interest is the provision that allows for the creation of a 
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completely virtual public charter school.  Presently, there are no charter schools operating in the State of West 
Virginia but it is presumed that this legislation may lead to the development of one or more in the near future. 

As always, those of us who participate in the publication of the Defender strive to deliver topics useful to the 
DTC members. The Board of Governors recently created, at my request, a committee to assist in defining topics 
and areas of interest for our members. You are always welcome to suggest a topic by emailing me at cbailey@
baileywyant.com. Finally. I want to thank our outgoing President Theresa Dumire for all the support she has 
given to the Defender. She has always been a strong supporter of the publication. Our new President, Todd 
Mounts, for a number of years, assisted in editing of the articles. Todd is a strong supporter of the Defender and 
we welcome his input.

As I prepare this Introduction, news of Sean McGinley’s untimely passing came across my desk. His 
mother, Katherine McGinley, was in the WVU Class of 1982 with me. This class included Debbie Scudiere, 
David Hendrickson, Anita Casey, Karen Miller, Justice Davis, Judge Perry, Judge Hoke, Don O’Dell, and many 
other notable members of the Bar. His father is Patrick McGinley, Professor of Law at WVU. The DTC sends its 
sincerest condolences to his family.

SPONSORS 
Tier I

Tier II
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President’s Page: 
Integrity, Dignity, and Civility are the 
Cornerstones of Professionalism

Teresa J. Dumire, Kay, Casto & Chaney, PLLC 

I am very pleased to see the newly proposed addition to the oath that all attorneys 
take upon being admitted to the practice of law in the State of West Virginia:

“I do solemnly swear or affirm that: I will support the Constitution of the United States and 
the Constitution of the State of West Virginia; that I will honestly demean myself in the practice 
of law; that I will conduct myself with integrity, dignity and civility and show respect toward 
judges, court staff, clients, fellow professionals and all other persons; and, to the best of my ability, 
execute my office of attorney-at-law; so help me God.”

I have always considered integrity, dignity, and civility as a requirement of the practice of law and the huge 
majority of West Virginia attorneys with whom I have worked seem to agree.  As attorneys, we are called to be 
zealous advocates for our clients.  As litigators, our jobs are hard.  We are required to disagree without being 
disagreeable.  We are required to rise above the fray and represent our clients’ interests while maintaining the 
integrity and dignity that our profession deserves.  

We have all been in very heated cases where our client is at loggerheads with the opposing party and 
questions why we do not spew the same hatred for the opposing attorney.  In those instances, we have all had 
difficult discussions with our clients about how we cannot do certain things that our clients may want us to do 
because to do so would require us to violate our ethical cannons.  We educate our clients about both the Rules 
of Professional Conduct and the Standards of Professional Conduct.  When that does not work, we then have to 
make the difficult decision to fire our clients because no client relationship is worth risking losing our law license 
or destroying our reputation in the legal community.  

What carries us through our high-stress profession and, in my opinion, makes the practice of law much more 
enjoyable, is the camaraderie that we share with many of our fellow attorneys throughout West Virginia.  Most of 
us have had cases with attorneys from outside of West Virginia and it seems that the relationships among those 
attorneys is very different than we enjoy with the majority of attorneys in West Virginia.  Cases are difficult, and 
sometimes clients are very difficult, but because we have forged professional relationships with other attorneys, 
we can zealously advocate for our clients’ interests while still maintaining our integrity.  In fact, I believe that 
having trusted relationships with attorneys on the other side of the “v” benefits our clients much more than they 
realize because it enables us to resolve many issues without getting into the trenches. 

None of us are perfect; however, if you carry yourself with integrity, dignity, and civility, you will have the 
respect of the Bench and the Bar.  Your reputation as an attorney is your greatest treasure.  You should protect it 
at all costs because once it is lost, it is nearly impossible to repair.

As I leave the office of President, I look back upon the year and hope that I carried the mantle of our beloved 
organization with integrity, dignity, and civility, despite the challenges that presented themselves during a very 
difficult year.  It has been my honor and privilege to be your President. 
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After Decades of Debate, 
West Virginia Creates Intermediate 
Court of Appeals

Danielle Waltz, Esq., Jackson Kelly, PLLC
Blair Wessels, Esq., Jackson Kelly, PLLC 

On April 1, 2021, the West Virginia Legislature passed with bipartisan support Senate 
Bill 275, the West Virginia Appellate Reorganization Act of 2021, creating the Intermediate 
Court of Appeals of West Virginia, which will consist of one three-judge panel that will 
serve the entire State. Governor Justice, who announced this is a priority in his state of 
the state, signed the bill on April 8, 2021.

The new law is codified at § 51-11-1 et seq. and amends certain existing sections of the 
West Virginia Code. The Intermediate Appellate Court will be established and operable 
on July 1, 2022. The Court will not have any original jurisdiction, but it will have appellate 
jurisdiction over the following matters: (1) final judgments or orders of a circuit court in 
civil cases; (2) final judgments or orders of family courts; (3) final judgments or orders of 
a circuit court concerning guardianship or conservatorship matters pursuant to § 44A-1-
1 et seq.; (4) final judgments, orders, or decisions of an agency or an administrative law 
judge; (5) final orders or decisions of the Health Care Authority in a certificate of need 
review; (6) final orders or decisions issued by the Office of Judges after June 30, 2022, 

and prior to its termination; and (7) final orders or decisions of the Workers’ Compensation Board of Review. 
However, the Intermediate Court of Appeals will not have appellate jurisdiction over (1) judgments or final 

orders in any criminal proceedings; (2) judgement or final orders issued in any juvenile proceeding; (3) judgement 
or final orders in child abuse and neglect proceedings; (4) orders of commitment, issued pursuant to § 27-5-1 et 
seq.; (5) final decisions of the Public Service Commission; (6) interlocutory appeals; (7) certified questions of law; 
(8) extraordinary remedies, as provided in § 53-1-1 et seq.; (9) proceedings of the Lawyer Disciplinary Board; 
and (10) proceedings of the Judicial Investigation Commission. Jurisdiction over these matters remains with the 
Supreme Court of Appeals of West Virginia. 

The Intermediate Court of Appeals’ written opinions, orders, and decisions are binding precedent for the 
decisions of all circuit courts, family courts, magistrate courts, and agencies. Once a party receives a final order 
of judgment from the Intermediate Court of Appeals, the party may petition the Supreme Court of Appeals for 
appeal.  The Supreme Court of Appeals has discretion to grant or deny such petitions. However, parties may also, 
within twenty days after a petition for appeal is filed with the Intermediate Court of Appeals, file a motion in the 
Supreme Court of Appeals for direct review of a final judgment or order that is otherwise within the Intermediate 
Court of Appeals’ appellate jurisdiction. The Supreme Court of Appeals may grant a motion for direct appeal in 
the following extraordinary circumstances: (1) the appeal involves a question of fundamental public importance; 
and (2) the appeal involves exigencies, in which time is of the essence.  

Judges of the Intermediate Court of Appeals will be elected on a nonpartisan basis to serve 10-year terms.  
Governor shall make the initial appointments to the court in 2022, and beginning in 2024, the terms and elections 
of the judges shall be staggered.   The Judicial Vacancy Advisory Committee (JVAC) expects to begin taking 
applications for the positions in the Fall of 2021. To be eligible to serve as a judge, the person must be in good 
standing with the West Virginia State bar, be admitted to practice law in West Virginia for ten years and be a 
resident of West Virginia for five years. 

In addition to creating the Intermediate Court of Appeals, the Act also amends several other existing sections 
of Code. Notably, the Act eliminates the Workers’ Compensation Office of Administrative Law Judges, otherwise 
known as the Office of Judges, and transfers its duties and powers to the Workers’ Compensation Board of Review. 
The Offices of Judges will terminate on or before October 1, 2022. The Office of Judges has until September 30, 
2022, to issue final decisions in, or dispose of, the matters pending before it.  As described above, the Intermediate 
Court of Appeals will have exclusive appellate jurisdiction over the Workers’ Compensation Board of Review’s 
decisions.  

With the creation of the Intermediate Court of Appeals, West Virginia joins the ranks of the 41 other states that 
have intermediate appellate courts. The Intermediate Court of Appeals will generate more binding legal authority 
in West Virginia, and it relieves the Supreme Court of Appeals’ of the burden of issuing memorandum decisions, 
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thereby leaving the Supreme Court of Appeals to focus on the most important and difficult cases. Further, by 
moving certain appeals out of the circuit courts, the Intermediate Court of Appeals should alleviate some of the 
backlog burdening circuit courts and allow litigants to receive decisions more quickly. 

Recently, Chief Justice Evan Jenkins publicly stated that the Court was committed to making it the very best 
intermediate court in the country.   Additionally, with the technology and virtual appearances that became more 
prominent during the pandemic, the Chief Justice noted that such technology could be utilized by the intermediate 
court to allow participants access from a convenient location.1    There is no question that West Virginia’s judicial 
system is about to undergo historical changes, and West Virginia practitioners will need to familiarize themselves 
with these changes in the upcoming year.

1   https://www.theintelligencer.net/news/top-headlines/2021/05/west-virginia-supreme-court-chief-justice-evan-jenkins-pushes-for-virtual-intermediate-court/
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DTCWV’s Amicus Curie Benefit 
Program and the West Virginia 
Intermediate Court of Appeals

Mychal Sommer Schulz, Esq., Babst, Calland, Clements and Zomnir, P.C.

A valuable (if underutilized) benefit for members of the Defense Trial Counsel of West 
Virginia is an amicus curiae brief from DTCWV for an appeal that a member has pending 
in front of the West Virginia Supreme Court of Appeals.  With the introduction of the West 

Virginia Intermediate Court of Appeals on July 1, 2022, that benefit will only grow more valuable.
The DTCWV Amicus Committee consists of a small group of dedicated members who carefully evaluate 

requests for an amicus brief from DTCWV, make recommendations to the Board on whether an amicus brief should 
be filed, and draft or assist in drafting and filing the amicus brief.  The Committee considers requests on a wide 
array of legal issues in appeals in civil cases, from medical malpractice to insurance to employment matters.  

Per the DTCWV’s Amicus Brief Policy, all written requests must include (1) a statement of the issue, (2) the 
order from which the party seeks relief, (3) a statement of the anticipated impact on members of the DTCWV 
or the defense bar, and (4) the deadline for filing an amicus brief on behalf of the party making the request. All 
requests must be received by the President or Chairperson at least thirty (30) days prior to the deadline to file an 
amicus brief, unless the Amicus Committee recommends by a majority vote that the issue is of such import to the 
DTCWV’s members that the deadline be waived.  Critically, the Amicus Committee generally looks to weigh in 
on issues that have a potential impact upon a significant number of DTCWV members or clients.

Traditionally, DTCWV has submitted amicus briefs in civil litigation and workers’ compensation matters that 
present an issue of importance to a wider group of employers.  As detailed by Danielle Waltz on this issue, the ICA 
will have jurisdiction over final orders in circuit court civil cases and Workers’ Compensation Board of Review 
matters, among other orders.  Importantly, the Supreme Court of Appeals will exercise only discretionary review 
over decisions of the ICA.  As a result, an appeal to the ICA may be a party’s only chance to obtain a substantive 
review on appeal, and requests to the Amicus Committee for an amicus brief from DTCWV should be strongly 
considered at this stage.  Waiting until an appeal is made to the Supreme Court Appeals may result in no amicus 
brief being filed if the Supreme Court rejects the appeal.

Importantly, the ICA will be required to issue a written decision in each appeal before it, and such written 
decisions represent binding precedent on all lower courts (and agencies) unless overruled or modified by the 
Supreme Courts of Appeals.  It is a safe bet that many appeals to the ICA will represent the last substantive step 
in many cases, either because a party chooses not to pursue an appeal to the Supreme Court or because that court 
declines to hear an appeal from the ICA.  Because of this, members should strongly consider requesting an amicus 
brief for appeals to the ICA.

Finally, while the rules of appellate procedure for the ICA have not yet been formulated, given that the ICA 
may be the only substantive review of an appeal from the circuit court, written briefs will be submitted to the ICA.  
Likewise, it is likely that an appeal of an ICA decision that is accepted by the Supreme Court will be subject to a 
scheduling order that will require the parties to submit briefs.  As such, I anticipate that the amicus briefs will be 
permitted on all appeals to the Supreme Court, even if that matter generated amicus briefs to the ICA.  Notably, 
the Federal judiciary allows amicus briefs at both the Circuit Court of Appeals and Supreme Court levels.  See, 
e.g. Rule 29 of the Federal Rules of Appellate Procedure and Rule 37 of the Rules of the Supreme Court of the 
United States. 

An amicus brief from DTCWV represents a significant benefit to DTCWV members.  The Amicus Committee 
carefully evaluates all requests, and if approved by the Board, the Amicus Committee ensures that all amicus briefs 
on behalf of the organization are of the highest quality.  Establishment of the ICA should increase the opportunities 
for members to request amicus briefs from DTCWV, and the Amicus Committee stands ready to evaluate all such 
requests and to continue the submission of excellent amicus briefs.
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Transgender Student Athletes and 
West Virginia House Bill 3293

Lou Ann S. Cyrus, Esq. , Shuman McCuskey Slicer PLLC
Kimberly Bandy, Esq., Shuman McCuskey Slicer PLLC 

In April 2021, the West Virginia Legislature passed House Bill 3293, relating to single-
sex participation in interscholastic athletic events. The law, which becomes effective on 
July 8, 2021, is codified at W.Va. Code §18-2-25d, and clarifies that participation in sporting 
events is to be based on the biological sex of the athlete at birth.  The law provides that 
“[a]thletic teams or sports designated for females, women, or girls shall not be open 
to students of the male sex where selection for such teams is based upon competitive 
skill or the activity involved is a contact sport.”1 The Legislature incorporated several 
findings into this new law, including finding that “[t]here are inherent differences 
between biological males and biological females, and that these differences are cause 
for celebration, as determined by the Supreme Court of the United States in United 
States v. Virginia (1996)” and that “[c]lassification of teams according to biological sex is 
necessary to promote equal athletic opportunities for the female sex.”2 Similar bills have 
been signed into law in six other states – Idaho (House Bill 500), Mississippi (Senate 
Bill 2536), Arkansas (Senate Bill 354), Tennessee (House Bill 3), Alabama (House Bill 
391), and Montana (House Bill 112) – and are under consideration in several others. The 

South Dakota Governor has signed executive orders related to participation by transgender student athletes 
(Executive Orders 2021-05 and 2021-06). 

The recently enacted statutes have created a tension with National Collegiate Athletic Association (NCAA) 
policy. It remains to be seen how this tension may play out. The NCAA established a policy in 2010 related 
to transgender participation in college sports. As it relates to trans female student athletes, the NCAA Policy 
on Transgender Student-Athlete Participation provides that “[a] trans female (MTF) student-athlete being 
treated with testosterone suppression medication for Gender Identity Disorder or gender dysphoria and/or 
Transsexualism, for the purposes of NCAA competition may continue to compete on a men’s team but may not 
compete on a women’s team without changing it to a mixed team status until completing one calendar year of 
testosterone suppression treatment.”3

In Part One of its Handbook on the Inclusion of Transgender Student-Athletes, the NCAA acknowledges 
the concern voiced by many in discussions about transgender women competing on a women’s team related 
to creating an unfair competitive advantage. It includes a discussion of the understanding which informs its 
policy. Citing medical experts on the issue, the NCAA notes as part of this discussion that the assumption that 
trans female athletes have a competitive advantage “is not supported by evidence,” stating that “any strength 
and endurance advantages a transgender woman arguably may have as a result of her prior testosterone levels 
dissipate after about one year of estrogen or testosterone-suppression therapy.”4

On April 12, 2021, the NCAA Board of Governors issued a Statement on Transgender Participation, stating 
that it “firmly and unequivocally supports the opportunity for transgender student-athletes to compete in 
college sports.”5 It further indicates that when selecting locations for holding championships, “only locations 
where hosts can commit to providing an environment that is safe, healthy and free of discrimination should be 
selected.”  On Wednesday, May 26, 2021, a letter was sent to the NCAA from fifty transgender and nonbinary 
current and former college athletes expressing disappointment and hurt “by the NCAA’s choice to host Division 
I softball championship games in states with transgender athlete bans.”6 

Idaho was the first state to bar the participation of transgender women in women’s student athletics, and 

1 W.Va. Code §18-2-25d(c)(2).
2 W.Va. Code §18-2-25d(a)(1) and (5).
3 NCAA Inclusion of Transgender Student-Athletes, August 2011, ncaa.org/sites/default/files/Transgender_Handbook_2011_Final.pdf.
4 The Handbook includes a list of resources on transgender issues in Appendix B. NCAA Inclusion of Transgender Student-Athletes, August 2011, ncaa.
org/sites/default/files/Transgender_Handbook_2011_Final.pdf.
5 NCAA Board of Governors Statement on Transgender Participation, ncaa.org/about/resources/media-center/news/ncaa-board-governors-statement-
transgender-participation.
6 athleteally.org/athlete-ally-letter-trans-nonbinary-ncaa/.
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faces a legal challenge related to its statute, which went into effect on July 1, 2020.7 On August 17, 2020, the 
United States District Court for the District of Idaho issued a preliminary injunction to prohibit enforcement 
of the new law pending trial on the merits.8 In doing so, the Court stated that “the State has not identified a 
legitimate interest served by the Act that the preexisting rules in Idaho did not already address, other than an 
invalid interest of excluding transgender women and girls from women’s sports entirely, regardless of their 
physiological characteristics.”9 An appeal seeking to reverse the preliminary injunction is currently before the 
United States Court of Appeals for the Ninth Circuit, which has requested briefing on issues related to standing 
and potential mootness.10 

West Virginia’s new law is similarly facing a legal constitutional challenge. On May 26, 2021, a lawsuit 
was filed in the United States District Court for the Southern District of West Virginia claiming that the statute 
discriminates on the basis of sex and transgender status in violation of the United States Constitution and Title 
IX of the Education Amendments of 1972, 20 U.S.C. § 1681, et seq.11 The challenge is being brought on behalf of 
an 11-year-old transgender girl who will be attending middle school in the fall and intends to try out for the girls’ 
cross-country and track teams, because the new law would prohibit her from participating in girls’ athletics.  It 
remains to be seen how the District Court will rule on this issue. 

7 Idaho Code § 33-6201 et seq. 
8 Lindsay Hecox, et al. v. Bradley Little, et al., 479 F. Supp. 3d 930, 988-89 (August 17, 2020).  
9 479 F. Supp. 3d at 984-85.    
10 2021 U.S. App. LEXIS 13568 (9th Cir. May 6, 2021). 
11 B.P.J., by her next friend and mother, Heather Jackson, v. West Virginia State Board of Education, et al. 
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As federal and local governments continue to expand anti-discrimination protections 
for the LGBTQ community, some state governments are heading the opposite direction, 
leading to complex questions about the interplay of federal, state, and local laws. Recent 

federal developments have become headline news.  Notably, the 2020 Supreme Court Bostock ruling that Title VII 
prohibits discrimination in the workplace based on sexual orientation or gender identity, which captured mil-
lions of previously vulnerable workers who identified as part of the LGBTQ community. Hot on the heels of that 
momentous decision, the Biden Administration also expanded federal productions: ordering anti-discrimination 
law enforcement at higher education entities receiving federal funding; reversing the ban on transgender military 
members; establishing the White House Gender Policy Council; and restoring protections under the Affordable 
Care Act against sexual discrimination in healthcare. With federal momentum towards full recognition of sexual 
orientation and gender identity as protected classes, the focus is turning to the states to gauge their reaction. 

So far, the reaction has been mixed. As of January 1, 2021, less than half of states (and Washington D.C.) had 
laws fully and explicitly prohibiting discrimination against the LGBTQ community in employment, housing, and 
public accommodations, with another handful declaring that the existing protections would be interpreted to 
include sexual orientation and gender identify as protected classes. In the other half of states lacking such protec-
tions, local governments began to pass their own versions of anti-discrimination ordinances, largely aligning with 
federal policy. For example, in the absence of a West Virginia state law on the subject, 14 local municipalities have 
passed ordinances prohibiting discrimination on the basis of sexual orientation or gender identity, ranging from 
Charleston (population ~46,000) to Thurmond (population 5), with Keyser being the most recent in January 2021. 
Overall, around 11% of West Virginians are covered by these various ordinances. And West Virginia is not alone 
in this practice; the Movement Ahead Project estimates that 330 different cities nationwide have enacted LGBTQ 
anti-discrimination laws. Because localities are passing their own versions of anti-discrimination ordinances, the 
coverage, enforcement capacity, and remedies can vary greatly. The end result is a disconnect between federal 
policy/local ordinances and state law, and piecemeal protection for the LGBTQ community that could change 
by simply heading to the next town over.

This disconnect has raised serious questions about how local ordinances interact with state or federal laws. 
The federal Constitution is silent as to local governance, addressing only the interplay of state and federal powers. 
In the absence of constitutional authority, the bounds of local governance are traditionally determined by two 
principles: “Home Rule,” which delegates certain lawmaking and governance powers from states to their con-
stituent cities and counties, and “Dillon’s Rule,” where city governance can only occur if specifically sanctioned 
by the state government. With most states subscribing to one or both of these legal principles, determining the 
actual impact and enforceability of a city’s anti-discrimination law differs from state to state. West Virginia has 
taken a novel approach with its Municipal Home Rule Program, which grants participating cities greater self-
determination within the limits of state law and encourages cities to be “creative in addressing local problems by 
implementing ordinances, rules, and regulations not otherwise available because of the various one-size-fits-all 
statutes that apply to all municipalities.” Currently, more than 45 municipalities are participating in the program, 
and the enabling statute does not expressly prohibit participating localities from passing anti-discrimination laws. 
W.Va. Code § 8-1-5a(i).

State legislatures have a variety of ways to alleviate any conflicts between state and local law. They can 
legislate on the same topic to either harmonize with local ordinances (e.g. WV’s Senate Bill 254 or the “Fairness 
Act”) or render them unenforceable. States can also pass “preemption” legislation that prevents the passage or 
enforcement of local ordinances on a topic without passing law on that topic itself. Currently, two states (Ten-
nessee and Arkansas) have active preemption laws that prevent local anti-discrimination ordinances (North 
Carolina’s ceased being effective in December 2020). Finally, states may pass religious freedom statutes that cre-
ate an exception to the enforceability of local anti-discrimination ordinances. Currently, more than 20 states have 
passed versions of the Religious Freedom Restoration Act (“RFRA”)(passed at the federal level in 1993). Some 
versions of this legislation appear to legalize discrimination on the basis of sexual orientation and gender identity 
due to a person’s religious beliefs. For example, after facing nationwide backlash regarding its expansive RFRA 

The Interplay of Federal, State, and 
Local Anti-Discrimination Laws 

 Chelsea Thompson, Spilman Thomas & Battle, PLLC
cthompson@spilmanlaw.com



12  •  The DTCWV Defender

law, Indiana subsequently amended it to clarify that it did not authorize persons to refuse to offer or provide 
services, facilities, use of public accommodations, goods, employment, or housing to anyone on the basis of sex, 
sexual orientation, and gender identity. Additionally, state agencies and courts can interpret existing state laws 
to contain sexual orientation and gender identity protections. Taking all this together, states have several ways 
of harmonizing anti-discrimination laws within its borders. 

With a constantly changing patchwork of protections and power struggles amongst the different levels of 
government, protections for the LGBTQ community remain vulnerable. According to the ACLU, dozens of states 
introduced legislation in 2020 sessions that would negatively affect the LGBTQ community, including  anti-trans 
sports bans, anti-trans medical care bans, religious exemption bills, and bills that would forbid discussion of 
LGBTQ people in the classroom. Therefore, the struggle between federal, state, and local governments regarding 
the exact rights and privileges of its LGBTQ citizens is likely to continue. Employers and businesses are therefore 
strongly encouraged to prohibit any form discrimination in the workplace and to treat sex, sexual orientation, 
and gender identify as protected classifications, regardless of the applicable state law.
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The West Virginia Legislature has passed a bill that will make it easier for retail electric 
customers to establish on-site solar energy facilities.  House Bill 3310 states that solar 
energy facilities designed to power only the premises where they are located are exempt 
from the jurisdiction of the West Virginia Public Service Commission under certain 
conditions.  This means that the PSC is not involved in regulating the rates and other 
aspects of qualifying solar facilities.  To be exempt, power generated from such a facility 
must be subject to a “power purchase agreement” with the retail electric customer.  A PPA 
generally governs the design, permitting, financing, and installation of a solar facility at 
a retail electric customer’s location by a solar energy developer.  Under a PPA, a retail 
customer purchases the power generated by the facility at an agreed upon rate.  In addition 
to receiving revenue generated from the energy produced, the developer is also eligible 
for renewable energy tax credits.  The bill is intended to promote solar installations at 
residences, small businesses, and industrial sites by allowing third-party developers to 
design and finance the installation of solar panels and then sell the electricity generated 
to the consumer.  

To be exempt from PSC jurisdiction, an on-site solar facility must be “located on and designed to meet only 
the electrical needs of the premises of a retail electric customer” and be designed not to exceed certain generation 
limits: 25 kilowatts for residential customers; 500 kilowatts for commercial customers; and 2,000 kilowatts for 
industrial customers.  The legislation also establishes a cap on the aggregate amount of exempt on-site solar 
energy generation within West Virginia.  The total of all solar PPAs and net metering arrangements cannot 
exceed 3% of an electric utility’s aggregate customer peak demand in the state during the previous year.  Under 
a net metering arrangement, a retail customer who generates more power through an on-site solar facility than 
the customer uses will receive a credit for the excess power that is sent out to the grid rather than consumed.  

Before entering into a PPA for an on-site solar facility, a retail customer must notify the electric utility.  If the 
electric utility does not notify the customer within 30 days that a cap has already been reached, the customer 
may proceed with the project.

West Virginia Smooths the Path for 
On-Site Solar Energy Facilities

Robert M. Stonestreet, Esq. , Babst, Calland, Clements, and Zomnir P.C.
Moore Capito, Esq., Babst, Calland, Clements, and Zomnir, P.C.
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West Virginia Legislature Enacts 
Renewable Energy Site Reclamation Law

Christopher B. (“Kip”) Power, Babst, Calland, Clements, and Zomnir P.C.
cpower@babstcalland.com

In an effort to ensure that owners of solar and wind energy facilities (“renewable 
energy facilities”) do not decommission production facilities without completing proper 
reclamation, on April 10, 2021, the West Virginia Legislature enacted Senate Bill 492, 
creating the West Virginia Wind and Solar Energy Facility Reclamation Act (as new 

Article 32 of Chapter 22 of the West Virginia Code (“Reclamation Act”)). The Reclamation Act (effective July 
9, 2021) generally requires that an owner of a wind generation facility or a solar generation facility submit 
certain information to the West Virginia Department of Environmental Protection (“DEP”), including the date 
the facility commenced operation; a proposed decommissioning plan (prepared by a “qualified independent 
licensed professional engineer”); and a cost estimate for execution of that plan. The DEP will use that and other 
relevant information in preparing (or approving) a decommissioning plan for the site and in determining an 
appropriate reclamation bond amount for the facility. 

Renewable energy facilities with a nameplate capacity of less than 1.0 megawatts are excluded from coverage. 
In addition to that limitation, the following are exempt from the application and bonding requirements of the 
statute: (1) those facilities owned by entities that are “regulated public utilities” who can convince the Public 
Service Commission (“PSC”) and DEP that they have sufficient “financial integrity and long-term viability” to 
obviate the need for a reclamation bond; (2) facilities whose owners are legally bound by a decommissioning 
agreement “based upon a qualified independent party” executed prior to July 9, 2021; and (3) facilities that 
are subject to a siting certificate or other authorization from the PSC that was conditioned on execution of a 
decommissioning agreement prior to July 9, 2021 (as long as the owner is in compliance with the agreement, 
the facility has not been sold to a successor who is not bound by the agreement, and the facility has not been 
“substantially expanded” in terms of disturbed acreage). A separate section (W.Va. Code § 22-32-8) outlines the 
minimum elements of acceptable decommissioning agreements.  

Generally, the owner of a covered solar or wind project that is not exempt must submit an application for a 
reclamation bond to the DEP within twelve (12) months of starting operation, along with an application fee of 
$100 per megawatt of nameplate generation capacity. For wind or solar projects that are already in operation 
or commence operation prior to July 1, 2021, the deadline for submitting a complete application is July 1, 2022. 
However, that same deadline applies to the posting of a decommissioning bond, so it would be prudent to 
submit the application for a bond well in advance of that date.  

The statute directs that the amount of any such bond shall be “based upon the total disturbed acreage of 
land” upon which the solar or wind energy facility is operated, less salvage value. It further specifies that the 
amount of any required bond may not exceed the total projected future costs of decommissioning (less salvage 
value). 

The property owner and the owner of a renewable energy facility (along with any local governing body 
with jurisdiction) may enter into an agreement that calls for “alternative restoration” of buildings, fixtures, 
infrastructure and surface lands associated with the facility. Though it is not clear, such “alternative restoration” 
may be akin to an “alternative post-mining land use” that may be approved in connection with the reclamation 
of coal mines under the West Virginia Surface Coal Mining and Reclamation Act, W.Va. Code § 22-3-1, et seq. 
(“WVSCMRA”). As with WVSCMRA, any such proposal must be submitted for review and approval by the 
DEP before it takes effect. Under the Reclamation Act, the DEP is required to review such a proposal and render 
a decision regarding its acceptability within ninety (90) days of its submission. 

Either separately or in conjunction with an alternative restoration plan, an owner of a renewable energy 
facility may petition the DEP to modify the approved decommissioning plan and adjust the bond requirements 
associated with it. A request for reduction in the posted bond amount based on a reduction in the total disturbed 
acreage may only be submitted once every five years. 

Should the DEP unilaterally modify a decommissioning plan and adjust the required bond amount for 
any solar or wind generation facility, the owner may appeal such an order to the West Virginia Environmental 
Quality Board (the “EQB,” an independent, quasi-judicial appellate body within the DEP). Any failure to submit 
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a required bond may be subject to an administrative penalty of up to $10,000 for the first day of violation and 
up to $500 per day for each day the failure continues. The DEP’s assessment of a penalty for such a violation 
is also appealable to the EQB.  The statute also includes provisions addressing requests for bond release upon 
successful reclamation and for bond forfeiture for failure to properly decommission a solar or wind energy 
facility.  All such DEP orders relating to bond release and forfeiture are also appealable to the EQB.  

As this summary suggests, there is much to be determined by the DEP regarding how the Reclamation Act 
will be implemented.  Interested persons should keep an eye out for proposed rules (regulations) as well as 
policy development from the DEP.  
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Significant Changes in Workers’ 
Compensation Law

Steve Wellman, Jenkins Fenstermaker, PLLC
skw@jenkinsfenstermaker.com 

As DTC nation is well aware, 2021 saw the enactment of the West Virginia Appellate 
Reorganization Act.  This law will significantly change how workers’ compensation claims 
are litigated in West Virginia.  Currently, a claimant who wishes to challenge the decision of the 

claim administrator will protest the decision to the Office of Judges, and either party may appeal the administrative 
law judge’s decision to the Board of Review, which does not take new evidence but simply reviews for any reversible 
error.  Under the West Virginia Appellate Reorganization Act, the Office of Judges is eliminated. The new court of 
first jurisdiction is the Board of Review. There will be five Board of Review judges, which is significant because it 
is fewer than half the number of current administrative law judges. However, the new Board of Review will also 
employ an unspecified number of hearing examiners, who must be attorneys with at least four years’ experience. 
The Board of Review may delegate duties to the hearing examiner, including consideration of procedural matters 
and motions, but all final decisions must be signed by one of the five judges. Hearing examiners may also submit 
recommendations to the judge as to the final outcome.  The Board of Review’s decision will be appealable to the 
new intermediate court of appeals.  Thus, instead of two administrative courts which deal exclusively with workers’ 
compensation cases, there will be only one such court, and significantly, the new intermediate court of appeals may 
elect to charge a filing fee of up to $200.  Currently, appeals from the Office of Judges to the Board of Review are at no 
cost to the appealing party, so the filing fee could have an impact on the number of workers’ compensation appeals 
filed, if indeed the court charges the fee in workers’ compensation cases.

The changes made by the West Virginia Appellate Reorganization Act take effect on July 1, 2022. The Office of 
Judges will continue to hear and decide protests to decisions issued on or before June 30, 2022; any claim decision 
rendered July 1, 2022 forward will fall under the exclusive jurisdiction of the Board of Review.  The Office of Judges 
will continue to exist until October 1, 2022 and will continue to decide protests of orders issued on or before June 30, 
2022 until that time. If there are any remaining undecided protests as of October 1, 2022, they will be transferred to 
the Board of Review at that time.

Another significant development was the passage of Senate Bill 272, which made changes to the definition of 
independent contractors.  Under current law, the burden of establishing that someone is an independent contractor 
(and not an employee) is on the entity asserting independent contractor status.  W.Va. C.S.R. § 85-8-6.2 (2008).  If the 
person does not work in a hazardous industry, then they may be considered an independent contractor if they have 
a license, permit, or certification, if required, to perform the work; there is a written contract clearly establishing 
that the person is an independent contractor and not an employee; and the person retains primary control over the 
time, means, and manner of work.  If involved in a hazardous industry, a defined term that includes construction 
and natural resource extraction, among others, the independent contractor requirements are significantly broader, 
including that the individual is free to work for other persons or entities and provides his or her own equipment, 
among several other requirements.  See W.Va. C.S.R. § 85-8-6.2 (a) (2008)  The new law eliminates the hazardous 
industry distinction, and much more closely resembles old law pertaining to hazardous industries.  The new law 
specifically provides that the written contract must specify that the person is not the company’s employee for 
workers’ compensation and unemployment compensation purposes.  It states that the person must pay all applicable 
federal and state income tax on the contractual earnings, with no withholdings for such taxes by the principal.  The 
individual must provide services through a business entity, such as a sole proprietorship with a “dba,” a partnership, 
an LLC, or a corporation.  Most, if not all, of the previous requirements for independent contractor status are still 
in the new law, plus several new elements.  Interestingly, the new statute says that if an individual fails to establish 
independent contractor status through the new statutory elements, then the fallback analysis is whether the person 
qualifies as an independent contractor under IRS Rev. Ruling 87-41, which sets forth a 20-part analysis used by many 
states in determining whether a person is an independent contractor for workers’ compensation purposes.

Both bills will have significant impact on workers’ compensation.   The manner in which claims are litigated 
will certainly have a different character and flow, and it is reasonable to guess that fewer appeals will be filed if the 
intermediate court of appeals charges a filing fee in workers’ compensation appeals.  Lastly, the new law tightens the 
definition of independent contractor and entities which fail to satisfy the new requirements will likely be deemed 
the employer of the injured worker for workers’ compensation purposes, and the principal’s workers’ compensation 
insurer could be forced to pay the claim, or if the principal is self-insured, then it could have to pay the claim directly.  
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Recently passed Senate Bill 272, to be codified as W.Va. Code §21-5l-1, et seq., changed 
the definition of independent contractors under the laws of this state concerning workers’ 
compensation in Chapter 23 of the code, unemployment compensation in Chapter 21A, Human 

Rights Act rights in §5-11-1 et seq. and wage payment and collection in West Virginia Code §21-5-1 et seq. In the area 
of workers’ compensation, a question may arise in regards to whether an individual is an independent contractor for 
which no workers’ compensation benefits are available. Conversely, a business may wish to declare an individual to be 
an employee and, thereby, receive immunity from liability in a civil lawsuit for a work-related injury or death pursuant 
to W.Va. Code §23-2-6.  The new W.Va. Code §21-5l-1, et seq. helps clarify when an individual is to be considered an 
independent contractor rather than an employee.  

W.Va. Code §21-5l-4(a) provides that subject only to the provisions of subsection (b) of this section, a person shall be 
classified as an independent contractor if those certain criteria listed are satisfied. Subsection (b) of this section provides 
“All workers who do not satisfy the criteria set forth in subsection (a) of this section shall be classified as employees 
concerning workers’ compensation in Chapter 23 of this code, …” Consequently, unless the statutory criteria listed in 
W.Va. Code §21-5l-4(a) is established, by default the individual shall be deemed to be an employee. 

Unfortunately, W.Va. Code §21-5l-1, et seq. does not expressly address whether the statutory immunity of W.Va. 
Code §23-2-6 applies to those individuals deemed by default to be employees.  

Presumably, when an employer subject to Chapter 23 is deemed to be the employer of an individual pursuant to the 
new W.Va. Code §21-5l-4, W.Va. Code §23-2-1 and W.Va. Code §23-2-1(a) would apply to the statutory employee since the 
reclassification of the individual is comparable to simply hiring a new employee.  The new W.Va. Code §21-5l-1, et seq. 
does not appear to abrogate those code provisions.  Consequently, the employer is entitled to the workers’ compensation 
immunity contained in W.Va. Code §23-2-6 in regards to this new statutory employee. Nevertheless, if necessary, the 
employer may argue that it is entitled to statutory immunity as a “special employer” or “secondary employer”. 

The case of Bowens v. Allied Warehousing Services, Inc. d/b/a Allied Logistics, 229 W.Va. 523, 729 S.E.2d 845 (2012) involved 
a temporary warehouse employee hired through Manpower. The amount paid to Manpower by Allied included a 
premium over the employee’s actual wages to cover the costs of employing him, including payroll deductions, federal 
and state unemployment compensation, and the required payment of workers’ compensation premiums. While on 
the job, the employee was crushed between two forklifts and filed a workers’ compensation claim against Manpower. 
Thereafter, the employee filed a negligence lawsuit against Allied alleging an unsafe workplace and negligent hiring 
and training.  Allied was granted summary judgment by the trial court on the issue of liability based upon workers’ 
compensation immunity even though the employee was actually hired by Manpower.  On appeal the employee argued 
that Allied was not his employer and, consequently, workers’ compensation immunity is not extended to non-employers 
pursuant to W.Va. Code §23-2A-1(a).

In a case of first impression, the West Virginia Supreme Court affirmed the granting of summary judgment. The 
Supreme Court held that Allied was a “special employer” also known as a “second employer” and that both Allied and 
Manpower were entitled to workers’ compensation immunity from the employee’s negligence claims.  In determining 
whether a second employer is a special employer for workers’ compensation purposes, the following factors are 
dispositive: (1) whether the employee has made a contract of hire, either express or implied, with the second employer; 
(2) whether the work being done is essentially that of the second employer; and (3) whether the second employer has 
the right to control details of the work.  The Court stated the third factor was the most controlling factor in the analysis. 

In Bowens, the Court held that the employee had entered an “implied” contract of hire with Allied by accepting the 
long-term work assignment at the warehouse and acquiescing in Allied’s control of his work assignments and duties. 
Consequently, Allied was deemed to be a “special employer” or “second employer” of the employee and entitled to 
workers’ compensation immunity.

Analogously, it appears the same criteria for excluding an individual as an independent contractor under W.Va. 
Code §21-5l-4, such as lack of control over the work assignments and duties, may be used by the employer inheriting the 
statutory employee to gain workers’ compensation immunity regarding any claims filed by, or on behalf of, the employee 
for work-related injuries or death. Such a result seems both necessary and warranted under those circumstances arising 
from the new W.Va. Code §21-5l-4. 

Workers’ Compensation Immunity for 
Individuals Deemed to be Employees 
Pursuant to WV Code 21-5I-1

By Mark L. Garren, Esq., Kesner & Kesner, PLLC
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Governor Jim Justice Signs 
COVID-19 Jobs Protection Act

David E. Chaney, Steptoe & Johnson PLLC 
david.chaney@steptoe-johnson.com 

On March 19, 2021, Governor Jim Justice signed into law Senate Bill 277 (the “COVID-19 
Jobs Protection Act”).  The stated purpose of the Act is to “eliminate the liability of the 
citizens of West Virginia and all persons including individuals, health care providers, 

health care facilities, institutions of higher education, businesses, manufacturers, and all persons whomsoever, 
and to preclude all suits and claims against any persons for loss, damages, personal injuries, or death arising 
from COVID-19.”  The Act further seeks to “[p]rovide assurances to businesses that reopening will not expose 
them to liability for a person’s exposure to COVID-19.”  In order to ensure coverage during the full term of the 
COVID-19 pandemic, the Act is “effective retroactively from January 1, 2020, and applies to any cause of action 
accruing on or after that date.”

The liability protections afforded by the Act are broad and provide substantial liability protections for persons 
and businesses dealing with COVID-19 related liability claims.  More specifically, the Act provides that there is 
“no claim against any person, essential business, business, entity, health care facility, health care provider, first 
responder, or volunteer for loss, damage, physical injury, or death arising from COVID-19, from COVID-19 care, 
or from impacted care.”  The language “arising from COVID-19” under the Act is quite broad and is defined 
as “any act from which loss, damage, physical injury, or death is caused by a natural, direct, and uninterrupted 
consequence of the actual, alleged, or possible exposure to, or contraction of, COVID-19, including services, 
treatment, or other actions in response to COVID-19, and without which such loss, damage, physical injury, or 
death would not have occurred . . . .” 

While the Act is broad in its liability protections for COVID-19, it is not absolute.  The Act provides a separate 
section regarding products made, sold, and donated in response to COVID-19.  Under this section, while the 
limitations on liability remain, they do not apply if the person, employee, or agent “had actual knowledge of 
a defect in the product” and “acted with conscious, reckless, and outrageous indifference to a substantial and 
unnecessary risk that the product would cause serious injury to others” or “actual malice.”  Further, the Act 
provides generally that limitations on liability will “not apply to any person, or employee or agent . . . who 
engaged in intentional conduct with actual malice.”

Further, the Act provides that “when a claim for workers’ compensation benefits is awarded to an employee 
. . . for a work-related injury, disease, or death caused by or arising from COVID-19 in the course of and resulting 
from covered employment . . . workers’ compensation benefits shall be the sole and exclusive injury . . . .” 

In essence, the COVID-19 Jobs Protection Act affords broad liability protections to persons and businesses 
during an uncertain time.  Many individuals and businesses will view the Act favorably as the country continues 
to recover from the COVID-19 pandemic and businesses open their doors once again.

These materials are public information and have been prepared solely for educational purposes. These 
materials reflect only the personal views of the author and are not individualized legal advice. It is understood 
that each case is fact-specific, and that the appropriate solution in any case will vary. Therefore, these materials 
may or may not be relevant to any particular situation.  Thus, the author and Steptoe & Johnson PLLC cannot 
be bound either philosophically or as representatives of their various present and future clients to the comments 
expressed in these materials. The presentation of these materials does not establish any form of attorney-client 
relationship with the author or Steptoe & Johnson PLLC. While every attempt was made to ensure that these 
materials are accurate, errors or omissions may be contained therein, for which any liability is disclaimed.
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In February 2021, the West Virginia Legislature introduced and ultimately passed 
House Bill 2009, more commonly known as the Paycheck Protection Act (“PPA”). The 
purpose of the PPA was to amend and reenact §§ 3-8-12, 21-1A-4, and 21-5-1 of the West 
Virginia Code. The amendments put forth by the PPA all pertain to the withholding of 
wages by employers for certain purposes.

The first amendment included in the PPA was the modification of subsection (j) of § 3-8-12, a section of the 
West Virginia Code pertaining to the regulation and control of elections. The subsection initially prohibited pres-
suring employees of the state government into engaging in any form of political activity. As a result of the PPA, 
the provision now prohibits the intimidation or coercion of any “nonelective salaried employee” into making a 
contribution. Further, the provision states that a person ma not coerce or intimidate any nonsalaried employee 
of the state government into engaging in “or refraining from” any form of political activity.

The second change made by the PPA was the addition of a new subsection in § 3-8-12. The new subsection, 
which takes the places of subsection (m) and bumps the previous subsection (m) to subsection (n), reads as fol-
lows:

“(m) An employer or any other person or entity responsible for the disbursement of funds in 
payment of wages or salaries may not withhold or divert any portion of an employee’s wages or 
salaries for use as contributions to any candidate or political committee, or for any other politi-
cal activities which tend to influence the voting at any election, except upon the express, written 
request of the employee on an annual basis. The request must be made on a form prescribed by 
the Secretary of State informing the employee of the prohibition against discrimination set forth 
in subsection (l) of this section. Such formal written request by employee expires one year from 
date of signing.   The employee may modify or withdraw such wage withholding or diversion 
in writing, at any time, to take effect on the date such withdrawal or modification is submitted 
to their employer. For purposes of this subsection, “political activities” shall mean any activity 
to urge any person to vote for or against any candidate or ballot issue or to support or oppose a 
political committee, political party or any other organization engaged in electioneering commu-
nications or independent expenditures as defined in §3-8-1a of this code. This subsection applies 
to any written or oral contract or agreement entered into, modified, renewed or extended on or 
after July 1, 2017: Provided, That the provisions of this subsection shall not otherwise apply to or 
abrogate a written or oral contract or agreement or any provisions thereof in effect on or before 
June 30, 2017.”

This addition restricts employers from withholding wages to be applied to specific political organizations or 
purposes unless the employee provides an annual written request that the employer withhold the funds for the 
political organization.

The third amendment implemented by the PPA was the addition of subsection (j) to § 21-1A-4 of the West 
Virginia Code. This section governs unfair labor practices by employers. The recently-added subsection (j) reads 
as follows:

“(f) It shall be an unfair labor practice for any labor organization to use agency shop fees paid 
by an individual who is not a member of the organization.  The employee may modify or with-
draw this authorization in writing, at any time, to take effect on the date such withdrawal or 
modification is submitted to their employer. For purposes of this section, “agency shop fees” shall 
mean any dues, fees, assessments or other similar charges, however denominated, of any kind or 
amount to the labor organization.”

This amendment prohibits labor organizations from using any “agency shop fees” paid by any non-member. 
Further, while the authorization to withhold the wages must be given by the employee annually, this amend-
ment allows the employee to modify or withdraw the authorization at any time.

West Virginia Legislature Votes 
Paycheck Protection Act into Law

Brandon J. Kroll, Varner & Van Volkenburg, PLLC 
bjkroll@vv-wvlaw.com 
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The fourth and final amendment included in the PPA altered the definition of “deductions” in § 21-5-1 of the 
West Virginia Code. This section of the Code defines the terms used in the Wage Payment and Collection Act. 
The PPA removed “union or club dues” from the definition of the term “deductions” as it was used in the Wage 
Payment and Collection Act.

Previous iterations of this bill have been proposed and struck down, both in 2017 and 2019. However, this 
iteration of the bill was signed into law by Governor Justice on March 30, 2021. There is no doubt that contro-
versy has surrounded the PPA since its introduction. In fact, in recent days, several unions representing public 
employees in West Virginia have joined to file suit against Governor Justice over the PPA. While the suit is still 
in its early stages, the PPA has been alleged to have been enacted solely as retaliation for the statewide teachers 
strikes, which garnered national attention, in recent years. The unions allege that the PPA violates rights granted 
by both the West Virginia Constitution and United States Constitution. With the severity of the potential impact 
the PPA could have on the unionization of workers in West Virginia, this lawsuit will certainly be one to watch 
as it unfolds in the coming months. 
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The West Virginia Consumer Credit and Protection Act (“WVCCPA”), which stood 
largely unchanged for roughly half a century, has been amended significantly in recent 
years. While this past year has been unpredictable to say the least, the West Virginia 
Legislature gave us the gift of normalcy when it chose to amend the WVCCPA this past 
legislative session for the seventh time in as many years. There is no question the Act’s 
enacted amendments will once again result in significant changes to litigation under the 
WVCCPA. However, proposals that ultimately did not reach the finish line will also be 
important to consider as we look to the future of the Act and the amendments that may 
be coming down the road in future legislative sessions. 

At the outset of the legislative session, there were many proposals on the table that 
would significantly change the WVCCPA. The seminal legislation amending the Act was 
SB 5, which proposed extensive changes to the landscape of WVCCPA litigation. After 
significant revisions, SB 5 ultimately passed the Senate with 23 votes in favor, nine against, 
and two senators abstaining, and later passed the House 77 to 22 with one abstention. 
Governor Justice signed SB 5 into law on March 29, 2021, with an effective date of June 
16, 2021.

The passage of SB 5 continues the theme from most post-2015 amendments to the Act by clarifying the 
purpose of the WVCCPA, but goes a step further by creating mechanisms for encouraging settlement of claims 
prior to trial. One of the changes that arose from the passage of SB 5 is the modification to the calculation of 
reasonable attorneys’ fees in WVCCPA cases. SB 5 amended W. Va. Code § 46A-5-104 so that the reasonableness 
of attorneys’ fees awarded are measured by the “Lodestar Standard.” Notably, this twelve-factor standard has 
existed in West Virginia for more than 40 years1 and has been utilized by West Virginia state and federal courts in 
cases arising under the WVCCPA in the past.2 However, the lack of clarity within the WVCCPA itself regarding 
what constitutes “reasonable” attorneys’ fees created inherent confusion and inconsistency when determining 
the reasonableness of an award of attorneys’ fees, resulting in much litigation of these issues. With the new 
statutory requirement that West Virginia courts consider the “Lodestar Standard” in WVCCPA cases, the hope 
is that this guidance from the legislature prevents needless litigation of these issues going forward and provides 
parties clarity in this arena.

Historically, an award of attorneys’ fees in WVCCPA cases was largely limited to recovery by the plaintiff. 
This too was amended with the passage of SB 5, as a defendant has a stronger avenue for recovering costs 
for defending against frivolous claims arising under the Act. SB 5 created W. Va. Code §  46A-5-109, a new 
section of the WVCCPA. This section specifically allows for recovery of attorneys’ fees by a prevailing party 
if, upon motion, the court finds the opposing party presented a frivolous claim or defense. While the previous 
version of W. Va. Code § 46A-5-104 did, in theory, provide defendants with a means for recovering reasonable 
attorneys’ fees, such recovery was limited only to claims alleging “illegal, fraudulent or unconscionable conduct 
or any prohibited debt collection practice” brought with “bad faith” and “for the purpose of harassment.” This 
heightened standard resulted in few instances of recovery for defendants in WVCCPA cases despite rampant 
misuse of the Act. Newly enacted W. Va. Code § 46A-5-109, however, creates a clarified standard for recovery 
by defining “frivolous” as a claim or defense that lacks substantial justification, is not made in good faith, is 
made with malice or for a wrongful purpose, is made despite a “complete absence of any justiciable issue of law 
or fact,” or is brought for delay or harassment. While W. Va. Code § 46A-5-109’s recovery for frivolous claims 
provision applies to all parties, and specifically claimed defenses, it is apparent that this provision was presented 
to quell the bringing of claims under the WVCCPA that are wholly outside the purpose of the WVCCPA, a 
practice that has gone largely unchecked since the Act’s inception despite W. Va. Code §46A-5-104’s largely 
ineffective defendant-friendly fee-shifting provision.

1 See  Aetna Cas. & Sur. Co. v. Pitrolo, 176 W. Va. 190, 342 S.E.2d 156 (1986).
2 McNickle v. Am. Exp. Co., No. 5:13CV60, 2013 WL 4040574, at *2 (N.D.W. Va. Aug. 8, 2013); CashCall, Inc. v. Morrisey, No. 12-1274, 2014 WL 2404300, 
at *23 (W. Va. May 30, 2014); Koontz v. Wells Fargo N.A., No. 2:10-CV-00864, 2013 WL 1337260, at *11 (S.D.W. Va. Mar. 29, 2013).
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Importantly, W. Va. Code §  46A-5-109 serves a dual purpose, as this section also codified an “offer of 
judgment” provision of the WVCCPA. Offers of judgment are not new to West Virginia, as Rule 68 of the West 
Virginia Rules of Civil Procedure has existed since 1960. Historically, however, offers of judgment had limited 
usefulness, particularly in WVCCPA cases, as there was little incentive under Rule 68 for making an offer of 
judgment. However, as enacted, SB 5 creates a statutory structure which encourages these offers since a rejected 
offer may result in limiting a plaintiff’s recovery. If an offer is made pursuant to the requirements within W. 
Va. Code § 46A-5-109, the offer is not withdrawn or accepted within 14 days, and the ultimate award is one of 
no liability or less than 75% of the offer (exclusive of attorneys’ fees), plaintiffs are precluded from recovering 
attorneys’ fees that accrued following the offer. Further, if, upon motion, the court finds that the plaintiff acted 
without substantial justification or without good faith in rejecting the offer, defendant may be awarded reasonable 
attorneys’ fees for such a rejection. As described by Senator and Judiciary Chairman Trump (R-Morgan), this 
new provision is meant to “create incentives… force people to consider settlement of their cases early in their 
case before attorneys’ fees mount up on both sides of the litigation.”3 

While it is clear SB 5 made significant changes to the WVCCPA, at certain points in the legislative session 
even more changes were on the table. One such proposal, which was included in the introduced version of 
SB 5, was to place a cap on attorneys’ fees at 25% of the total damage award. Additionally, other pieces of 
legislation, such as SB 401 and HB 2322, proposed further limitations on a plaintiff’s WVCCPA claims, including 
the removal of a party collecting its own debt from the definition of debt collector and by imposing a cap on 
statutory penalties within class actions to $500,000 or one percent of the defendant’s net worth. HB 2322 went 
even so far as to propose a limitation on recovery from $1,000 per violation to $1,000 per civil action. These 
proposals may foreshadow the changes we may see during future legislative sessions that would dramatically 
change litigation under the Act.

Additionally, there were several proposals that would have expanded the WVCCPA, bucking the recent 
trends towards limiting the scope of the Act. One such proposal was HB 2130, which would overturn the recent 
Copper Beech4 decision and allowed claims under the WVCCPA for actions related to general and residential 
leases. Ultimately, HB 2130 did not make it out of the House Judiciary Committee, but the inclusion of the term 
“lessors” throughout the enacted SB 5 does raise eyebrows and create questions for the future of the Copper Beech 
decision going forward. Additionally, HB 3159, which ultimately did not make it out of the House Judiciary 
Committee, would have created W. Va. Code § 46A-9-1 et seq., a new enforcement mechanism under the WVCCPA 
related to consumer privacy. HB 3159’s proposal is similar to the Virginia Consumer Data Protection Act enacted 
earlier this year, the second state to pass such legislation. It is likely that as this area develops across the nation, 
we may see similar legislation introduced in future session. While these changes ultimately did not make it 
through the gauntlet that is the 60-day legislative session, these proposals will be important to consider as the 
Act continues to develop in future years.

As you can see, SB 5 made significant changes to the WVCCPA that will result in monumental changes to 
litigation under the Act going forward. While this is a high-level overview of the both the enacted and proposed 
amendments, we invite you to reach out directly if you want to discuss SB 5 or the future of the WVCCPA to 
collaborate and grow the collective knowledge of the defense bar as this area of the law continues to develop.  

3 Senate Session, March 2, 2021 85th Legis. (Statements of Senator Trump) available at http://sg001-harmony.sliq.net/00289/Harmony/en/PowerBrowser/
PowerBrowserV2/20210302/-1/48742, at 11:35.
4 State ex rel. Morrisey v. Copper Beech Townhome Communities Twenty-Six, LLC, 239 W. Va. 741, 806 S.E.2d 172 (2017).
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West Virginia has long recognized that strikes by public employees were unlawful 
based on the holding in Jefferson County Bd. of Educ. v. Jefferson County Educ. Ass’n, 183 
W.Va. 15 (1990), that “[p]ublic employees have no right to strike in the absence of express 
legislation or, at the very least, appropriate statutory provisions for collective bargaining, 
mediation, and arbitration.”  Recently, Senate Bill 11, also known as the “Strike Bill.” 

declared any work stoppage or strike by public employees to be unlawful.  A new amendment effective June 
2, 2021 will include W.Va. Code 18-5-45a providing that public employees in West Virginia have no right, 
statutory or otherwise, to engage in collective bargaining, mediation or arbitration, and any work stoppage or 
strike by public employees is unlawful.

West Virginia Code also provides that participation in a concerted work stoppage or strike is grounds for 
termination of a county board employee.  If an employee remains employed, the county board of education shall 
withhold the prorated salary or hourly pay of each employee participating for each day, with forfeited sums 
to the county board of education.  The code further includes provisions that prohibit the following: the use of 
accrued and equivalent instructional time to cancel days lost due to a concerted work stoppage or strike; a waiver 
by the State Board for a county board of education’s noncompliance with the employment and instructional 
term requirements if the noncompliance is the result of a concerted work stoppage or strike; participation in 
extracurricular activities when an originally scheduled instructional day or noninstructional day is canceled 
due to a concerted work stoppage or strike and a superintendent from closing a school in anticipation of or to 
facilitate a concerted work stoppage or strike.

Senate Bill 14 specifically addresses the teacher shortage and allows for an easier transition into the teaching 
profession.  According to the West Virginia Department of Education, West Virginia was short about 2,000 teachers 
this past school year.  Prior to Senate Bill 14, an education degree or an alternative certificate was required to 
become a teacher, but alternative certification applicants had to have an “academic major or occupational area 
the same as or similar to the subject matter” they wished to teach.  

WV Code 18A-3-2a was amended by creating a third set of conditions for which a person may be issued 
a professional teaching certificate.  The new goal is to have certified teachers in each classroom and allows 
locals to transition to a teaching career by earning a certification by using their professional knowledge, even if 
their degree is not related to the subject area they plan to teach. The state superintendent may issue a teaching 
certificate to anyone with a bachelor’s degree who passes a background check, after they complete pedagogical 
training and pass the state subject matter test (currently the Praxis).  The law becomes effective May 27, 2021.

The Impact of Recent Senate Bills 
on Education Law in West Virginia

Kelly C. Morgan, Esq., Bailey & Wyant, PLLC 
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House Bill 2012: Public Charter 
Schools and the 2021 Legislative 
Revisions to WV Code 15-5G-1

Jayson T. Hamrick, Esq., Farrell, White & Legg PLLC

The public education system in West Virginia remains an ever eventful topic, and the 2021 
Legislative Session did not leave us wanting for revisions to the hotly debated code sections 
allowing for the creation of public charter schools within the state. House Bill 2012 extensively 

revised the original code provisions, with many revisions focused on making it easier for a public charter school to 
become operational. The most major revisions are summarized below, but be sure to check out all of  W. Va. Code § 
18-5G-1, et seq. for the more minor revisions as well. 

The process through which charter schools can become “authorized” for operation has itself already been revisited 
by the Legislature. Initially, “authorizers” responsible for reviewing charter school applications were the county 
board(s) of education that were within the charter school’s geographic recruitment area. A new, statewide authorizer 
has been created through HB 2012 and charter schools may now submit their applications directly to the newly formed 
Professional Charter School Board (PCSB). W. Va. Code § 18-5G-15. Charter schools are still required to submit an 
application containing, at the least, the twenty-five (25) specific criteria set forth in §18-5G-8 to the PCSB. 

The PCSB can authorize physical and virtual (more below) charter schools regardless of the counties that their 
target recruitment areas are in. This allows for charter school applicants to completely bypass the county boards of 
education if they wish. The PCSB reports to the State Board of Education and consists of five (5) voting members 
appointed by the Governor, who are approved by the State Senate. It is further responsible for investigating issues with 
the quality of education provided by the charter schools that the PCSB authorized. W. Va. Code § 18-5G-15.

The cap on the allowed number of charter schools within the state has also been greatly increased. When initially 
enacted, only three (3) public charter schools were allowed to become operational prior to July 1, 2023. That number 
was previously set to increase by three (3) every third year following July 1, 2023. Under the new provisions of § 
18-5G-1(g), the cap is increased to ten (10) charter schools and will increase by ten (10) additional charter schools every 
third year thereafter. W. Va. Code § 18-5G-1(g). 

In what will likely be one of the more controversial topics of the revisions, the Legislature also enacted provisions 
that allow for the creation of completely virtual public charter schools. These virtual charter schools are largely required 
to follow the same requirements as physical charter schools, however have no physical presence requirements on 
where and when students must be, other than that the student lives in the designated recruitment area. Virtual charter 
schools do not have to follow the same instructional methods that are required for traditional public schools (student-
teacher ratios, monitoring, PE requirements, etc.). Virtual charter schools are also allowed to implement “learn at your 
own pace” methods of education that are not subject to the instructional term limits set by the State Board of Education 
or those applicable to traditional public schools. W. Va. Code § 18-5G-14, et seq. 

Each county board of education can authorize one (1) virtual charter school and its enrollment is limited to ten 
percent (10%) of the county’s headcount enrollment. W. Va. Code § 18-5G-14(a)(2). Conversely, the PCSB itself can 
authorize two (2) statewide virtual charter schools. The statewide PCSB authorized virtual charter schools are limited 
to enroll no more than five percent (5%) each of the state’s entire headcount enrollment, giving them collectively up to 
ten percent (10%). W. Va. Code § 18-5G-14(a)(1). If the PCSB authorizes any state wide virtual charter schools, they do not 
count towards the limit of ten (10) schools set in W. Va. Code § 18-5G-1(g). Any other virtual charter schools do however 
count towards the cap. Virtual charter schools are currently required to be for an initial five (5) year charter term and 
county authorized virtual charter schools cannot overlap in recruitment target areas. W. Va. Code § 18-5G-14(a)(3).

Virtual charter schools are required to have policies in place to address the failure of students to participate in 
instructional activities. These include, but aren’t limited to, providing written reports of issues to parents/guardians, 
improvement plans for those students, any other such consequences. Students may ultimately become disenrolled 
in the virtual charter school, and transferred back to their traditional public school, if the student continues to fail to 
comply with required instructional activities. W. Va. Code § 18-5G-14(a)(13)(A)-(B).

At the moment, there are no operating charter schools within the state. The Supreme Court of Appeals of West 
Virginia has heard arguments regarding charter applications on a timeliness issue, but it has yet to issue its decision. 
We will have to wait and see how the implementation of these new provisions, and the virtual schools, pans out in 
actuality. 


