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Introduction

o
Charles Bailey, Bailey and Wyant, PLLC
Editor-in-Chief

Who knew that almost immediately after the publication of the Winter Edition of The
Defender, our world would face a pandemic that has changed each of our lives, both
professionally and personally? I think the vast majority of us will agree that our West
Virginia Supreme Court of Appeals continues to work to provide guidance to us during
this difficult time. The members of our organization quickly adapted to this new world by
adapting to remote conferencing, telephonic and video depositions, and even remote hearings and mediations.
Many of us learned to work full time from home, or only work at the office on an abbreviated basis. I also want to
recognize the leadership of our organization and the West Virginia State Bar for organizing awesome webinars.
Peggy Schultz and our members deserve a strong thank you for organizing these, and making them available. It
is more work than just pushing a Zoom button. Meanwhile, your Defender team has worked through this unique
situation to try and provide you a meaningful publication, but admittedly it has taken longer than anticipated.

This is the last President’s Page for Mark Hayes who has skillfully guided us through this pandemic, on top of
the immense time and effort he otherwise put into being President. Mark did not get to preside over the annual
meeting he had spent so much thought and energy planning and organizing that was scheduled for June in
Myrtle Beach this year, but nonetheless rolled up his sleeves and called upon the chairs of the committees to set
up teleconference meetings and CLE’s. The Chairs, Vice Chairs and other members responded commendably.
The teleconference CLE’s and West Virginia State Bar initiatives were well-attended and met an enthusiastic
reception. The abbreviated annual meeting held by Zoom in May allowed the organization to take care of
its required business, was very well attended and had high quality content provided by Past Presidents Marc
Williams and Tom Hurney.

The membership also responded to the call to service, at the encouragement of the President. Our members’
monetary donations and hands-on volunteering remain strong during this lingering crisis. Now, Mark is handing
the baton to our incoming President, Teresa Dumire. Having served with Teresa as a Board member and knowing
what a strong leader she is and will be should make the transition smooth as silk. If you see Mark from a socially
acceptable distance, or just want to send him an email, thank him for his service.

DTCWYV Past President extraordinaire and current DTCWYV DRI representative Jill Rice provides us an update
on DRI activities. If you aren’t already a member of this flagship national defense bar, please contact Jill to learn
of the great opportunities membership provides.

While the theme of the issue is federal court decisions, we hurriedly added some information regarding
COVID-19. I asked Tom Hurney, who during this lull in the action appears to be practicing either to tour as
a guitarist for the Grateful Dead or make a guest appearance on the Food Channel, to provide tips of “Life
During COVID 2020.” Tom enthusiastically accepted the challenge sharing with us how he and others adopted
strategies to survive in this unprecedented situation.

Patricia Bello provides a report on DTCWV’s new Women in the Law Committee. This is a great new initiative,
and we thank all involved for their thoughts, organization, and energy in getting the committee up, running, and
already providing valuable content to our members.

Michael Taylor provides an overview of the employment challenges the pandemic presents to our clients
facing the decision to terminate, lay off, or furlough employees in “Employment Law in the Time of COVID-19.”
I know many of our members spent hours on Zoom conferences trying to guide clients through all the issues
presented by the Payroll Protection Act, the legislation enacted to soften the blow of this precipitous drop in the
economy. Law firms obviously are not immune from economic crises, and I know through conversations with
my colleagues that each of us has made tough decisions to ensure the economic viability of member firms. I have
no doubt we will survive, but from what I am reading and observing, the practice of law may be permanently
changed by this crisis.

Arie Spritz gives us the timely article, “Boilerplate Coming to the Forefront: Force Majeure Clauses and
the Novel Coronavirus.” Many of you, whether commercial litigators or not, are fielding questions about the
overlooked, but not unimportant, force majeure clause. Arie gives an excellent primer for what the clause is,
what it is designed to do, how to guide your clients in invoking the clause, and many other excellent practice
tips. Itip my face mask to Arie, because this was not an easy topic to tackle. A colleague of mine who practices
oil and gas law in Texas told me that Force Majeure is a hotter topic than the Dallas Cowboys this year.
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Luke Lafferre, also a regular Dinsmore & Shohl contributor, gives us a much-needed overview of new legislation
from a legislature that seemed to have convened and went home in the bat of an eye. With no public school
strikes and money being tight, combined with an election year don’t-rock-the-boat mentality (and thus nothing
to really to fight about), the legislative session had few fireworks. But that did not stop them from enacting some
significant legislation, most notably safe harbor for employers to correct underpayment or nonpayment of wages
and fringe benefits. We supported, and the legislature passed, a pay raise for Judges. With public consciousness
of sexual assault and abuse on the rise, take note of the amendments to the statute of limitations for those suits
arising from those heinous offenses. We will also be taking a wait-and-see approach as to the amendments to the
West Virginia Consumer Credit Protection Act regarding deceptive lawsuit advertising and solicitation practice.
This might generate some interesting filings by the Attorney General. Good information provided as always
by Luke.

Fazal Shere, who is becoming a regular contributor, starts off the federal cases with Farrar v. The Cessna Aircraft
Company, a good read for all of you personal jurisdiction gurus and aficionados. We go back to International
Shoe and Burger King reliving the glorious days of Civil Procedure class, if you graduated from WVU College of
Law. (Yes, Professor Bastress, we were awake for this class). We harken back to the difference between general
and specific jurisdiction, with the final analysis that the defendants” contact with West Virginia did not meet the
minimum contacts standard, and placing your product in the stream of commerce is not enough. The case is
presently on appeal but Judge Johnston’s reasoning, I think, will prevail. Thanks, Fazal.

Diana Jacobs rounds out a strong contribution from Bowles Rice, give a fine analysis of Steele v. Liberty Mutual
Insurance. This case arises from a residential fire loss in which Liberty was sued for bad faith and a whole host of
alleged misdeeds for denying payment to its insured. Liberty counterclaimed, alleging the policyholder violated
the terms and conditions of the policy. Counsel for the policyholder, in response, filed a motion for a more
definite statement, and argued that Liberty’s claim pleading, in which it alleged a fraud via intentionally setting
the fire, was inadequately stated. The court analyzed both Rule 8 in conjunction with Rule 8(a) and ruled the
counterclaim by Liberty passed muster. Good procedural read. Hats (I mean masks) off to Diana. Well no, she
wants you to keep the mask on.

In the civil rights arena, there has been a lot of tension between those who may legally openly carry firearms
without a permit, and those who must enforce the law and must remain mindful of those who openly carry
tirearms. In Walker v. Donohoe, Mr. Walker was carrying an uncased AR-15 style rifle, walking on the side of a
busy residential road in Putnam County, in close proximity to a school house and after-care center. A concerned
individual called 9-1-1 and officer Donahoe responded to the situation, questioning Mr. Walker about what his
intentions were. Mr. Walker took offense to the questions, and the officer took offense to his taking of offense. No
force was used and no arrest made, but Mr. Walker sued, alleging he was unlawfully detained for the questioning.
Judge Chambers waded into this thorny brush and ultimately ruled there was reasonable suspicion for the stop.
A good read for all.
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Being in a hurry to complete this, and the COVID-19 virus derailing my plans to reach out to more people,
I elected to get it done the tried and true way - ask the newest associate to write summaries of several federal
cases. Finding cases in federal court is not as easy as it sounds, but Sam Bloom did a good job of hunting some
down. We have a pro se litigant arrested in Huntington for brandishing a weapon, a charge later dismissed.
Our litigant then sues in federal court, alleging he was denied equal protection, and later moves to have Judge
Chambers and Magistrate Judge Aboulhosn recused. He also raised many other collateral issues, including that
state magistrates should be lawyers. He lost, but still a good read.

Minix v. Experian is another pro se case seeking relief under the West Virginia Consumer Credit Protection
Act, as well as various other state and federal statutes. The crux of the claim was that false and dated information
was disclosed to credit agencies. The case was eventually dismissed on procedural grounds.

The next case, Kolenich v. Highmark, is an ERISA case. Plaintiff was enrolled in his employer’s health plan,
governed by ERISA. Plaintiff was injured and transported via helicopter to Ruby Memorial and diagnosed with
an aortic dissection. Unfortunately for plaintiff, neither the helicopter ride nor the medical provider was in the
plan network. Plaintiff filed a host of federal and allegedly non-federal claims, but the District Court Judge ruled
the state law claims were related to the plan, and were preempted by federal law. A good primer on ERISA law
and preemption.

Put on your personal jurisdiction jacket thinking cap again for Fidrych v. Marriot Int’l, Inc., a 4™ Circuit Court
of Appeals case arising from South Carolina. The husband was injured while he and his wife (pre pandemic
days) were staying at a Marriot-affiliated hotel in Milan, Italy. The court ruled that personal jurisdiction did not
exist against Marriott International in South Carolina because, in comparison to its world-wide operations, they
did not do enough business in South Carolina to meet the standard of “systemic and continuous.” The court
relied on Daimler as grounds to dismiss the case. Another good read for all who are faced with these complex
jurisdictional cases in federal court.

Newcomer to the Defender, Mark Garren provides a summary of a difficult factual and legal case on the
intersection of underinsurance, med-pay set off, arbitration, collateral source and a civil trial. You have to read
this very closely. Due to the fact the case settled before trial we do not have a final answer to the questions raised
in Mark'’s article but if an issue about the effect of an arbitration award as providing an offset to damages in a
case with the same operative facts is presented to you by a client, knowing the law presented in Mark’s article
will make you look like a genius in front of the client.

I hope that everyone stays safe and healthy in these uncertain times. By the time this goes to print we will be
under new guidance from the West Virginia Supreme Court on how to conduct our professional affairs. Some
of us may have attended an in-court hearing, filed an answer or a dispositive motion. Maybe have written or
received a good faith discovery letter. The possibilities are endless. I have been advised by the powers that be
that my term on the board is coming to an end. I have been invited and encouraged to remain as your Executive
Editor and, it being an honor, I shall remain. If you have an idea for an edition for The Defender or want to
contribute, email me at cbailey@baileywyant.com

Chuck Bailey Receiving his Nine-Year Service
Award on DTCWYV Board of Governors
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Mark Hayes, Robinson & McElwee, PLLC

President’s Page

I'm not usually a very introspective person. Probably because of the influence of my
logical and overly-organized father, I lean toward an analytical existence, preferring
to take direct paths toward my goals. I don’t spend much time contemplating ‘why’
I do things, or what my place might be in this world, nor do I dwell much on past
or present events or circumstances that I cannot alter.

The COVID-19 crisis has, however, made me pause and reflect on my life and
career, especially in the first few weeks of quarantines and social distancing, but also as the unique nature of this
pandemic has become clearer. All information suggests that this event will affect our lives and profession for years to
come, and we will have to adapt to our ‘new normal’ going forward. This doesn’t mean, of course, that we necessarily
must fatalistically accept the lemons this virus has given us. In fact, [ have seen a whole lot of ‘lemonade’ that has been
made by our colleagues and others during these last several weeks. For instance:

¢ Inresponse to the cancellation of the DTC Annual Meeting, I approached the chairs and vice-chairs of the DTC
Substantive Law Groups about providing free lunchtime CLEs via webinar, Zoom or teleconference. I wanted
to allow our members to obtain credit hours easily, without cost, but also to bring some sense of normality to our
lives during the pandemic. Not surprisingly, these leaders and their committees met the challenge and during
the months of April, May and June, DTC will have provided 16+ hours of FREE CLE credit. Attendance for these
presentations has been incredible — and the subject matters covered have been timely and well received. Kudos
to the Substantive Law Groups for their very much needed and appreciated efforts.

¢ DTC members and firms have responded to community needs during the crisis. Anecdotal examples of our
attorneys or their firms providing donations to first responders, front-line health care workers and those in need
are too numerous to list here but they make a huge difference to our neighbors. DTG, itself, made a donation to
the Mountaineer Food Bank in order to provide food assistance to West Virginians throughout the state. Efforts
such as these are necessary — not only for the extent of the declared emergency, but also as our state recovers
from the virus and its effects.

¢ Tom Hurney, DTC’s renowned monitor of all things from the WV Supreme Court, is a great follow on social media.
Whether sharing a “three cord” song on his guitar, a recipe offered through “DRI Cares” or just his take on the
world, he offers entertaining and enlightening snippets that bring sunlight into our offices and homes. Follow
him on Twitter at @Tom_Hurney and on Facebook. If he is active on Snapchat or Instagram, I wouldn’t know
because I'm old.

* More personally, while I miss my office and the team at Robinson & McElwee very much, I have enjoyed spending
quality time with my wife and pups (in that order, of course). Loretta and I are cooking more, and enjoy trying
new recipes (I need to schedule one of Hurney’s!) and experimenting with new dishes made out of what's left
in our ‘pandemic pantry’. More importantly, now I can talk intelligently about Downton Abbey and The Crown,

without sounding like a rube.
A AN

This column is my last as President of Defense Trial Counsel of West Virginia. By June 1, Teresa Dumire of Kay,
Casto & Chaney’s Morgantown office, will begin her presidential term. She has been a tremendous asset to me during
my year leading DTC, and I am excited about what she is about to accomplish at its helm. Give her the support you
gave me, and be amazed at what will happen with the organization in the next year.

I would be remiss if I did not thank the entire Board of Governors for its hard work during this past year. DTC
members, please know that you have an amazing and dedicated group of leaders for the organization. To a person,
they want only what is best for DTC and its members, and I have never asked any of them for their time, talent or
treasure and been disappointed. They’re GREAT.

DTC’s Executive Committee, my most immediate support group, provided the feedback, ideas, and effort that
allowed me to claim whatever success we, as an organization, may have had this past year. Past President Erik Legg,
Vice-President Teresa Dumire, Treasurer Todd Mount and Secretary Susan Snowden are top-notch leaders and good
friends. Unlike many leadership groups of which I've been a part over my career, I always enjoyed working with the
EC and its members. The DTC is in excellent hands with their leadership over the next several years.

I am blessed with the support of my partners and the other team members at Robinson & McElwee. They have been
nothing but supportive of me during my time as an officer and Board member of DTC, and I appreciate the allowances
they have provided to me for the time and travel that this past year as President required. I've worked at many firms,
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including my own, in my career, and RAM is the best place with the best people.

Lastly, I would like to thank Executive Director Peggy Schultz for her hard work over the past year. Until I took
over as President last June, I had no idea the amount of time that Peggy spends on the business of DTC. Through all
of this past, often-challenging year, Peggy has worked for the betterment of DTC with cheerfulness that I was hard
pressed to emulate. Peggy is a valued and effective leader of our organization, and I appreciate the way she kept me
focused during this past year.

Thank you all for allowing me the honor and privilege of serving as DTC’s President. I was recently reminded by
one of DTC’s former presidents, Steve Crislip, that I am about to enter into a most satisfying and enjoyable position —
that of PAST President. I wish Teresa, the Board and all of the DTC members the very best success in the coming year.

Life During COVID 2020

Tom Hurney, Jackson Kelly PLLC

When Chuck Bailey emailed me to ask if I would pen an article about how I was
handling working at home, I responded “sure.” As with all of you in the DTC Nation,
I've worked not only from home but from planes and hotels from here to Maui to Mon-
treaux. Have ThinkPad, IPad and IPhone - Will Travel. All of us field calls late at night
and early in the morning. We file papers in federal court remotely up until midnight
(and if the lawyers on both sides get along, sometimes later). I, like the rest of you, have
evolved to work wherever I happen to be. So, I thought, I know all about this and I've
been doing it since March 13.

But I really haven’t done this for an extended period in the context of a contagious and potentially deadly vi-
rus. Or in the face of a governmental directive to close businesses and send people home. In my firm (and I'm
sure, many of yours), the folks running the place focused first on keeping our people safe and sent many of us
home. So, this is new for me and many others. As I was thinking “what do I know about it?” I decided to do
what I know something about — reach out to my colleagues in the DTC Nation.

Have a Work Space: My first response (no surprise) was from Melissa Foster Bird with Nelson Mullins in Hun-
tington. Melissa and many others say you must have a designated work space even if it is your kitchen table.
Some recommend more separation and dedicated space than others (and even “Do Not Disturb” signs). Brian
Lindsay works remotely from Fort Lauderdale and says find a spot in the house where you can close the door
and put up a “Do Not Disturb” sign. Mike Cimino and Dave Shuman went for total separation, both working
from Hilton Head. John McGee has a separate home office and says you need a good chair. Arden Cogar says
get a standing desk and make sure you move around during the day. (He actually works out while working and
has lost weight, which puts him on the “we hate you” list). Melissa Oliverio says get a good headset so you can
talk on the phone and type and take notes. Anthony Nortz and Tom Hancock agree, and use noise cancelling
headsets. Jane Harkens just started her own shop, so she is going all Marie Kondo, throwing things out and get-
ting organized for her “new normal” which may very well be working from home.

Keep a schedule: Bob Massie advocated for as complete a separation of work and home as possible, from work
space to keeping a schedule. Bob Kent says “Stick to the schedule....Take a break for lunch, and then get back
to working at the usual time you would do so if in the office. Avoid the temptation to do other things around
the home that you would not have had the opportunity to do if at the office, until after the workday, or until the
weekend.” Bill Wilmoth and others focused on maintaining a consistent routine — not only for work, but for
exercise, meals and time “away from work.” At the same time, almost everyone cautioned about the ease of
working all the time and losing the spacing you have when you come and go to an office. This was particular
advice from our DTC colleagues who work remotely all the time. If something comes up, you can turn it back
on. As Brian Lindsay (a remote lawyer) says, turn off your computer at the end of the day. You can always turn
it back on if something comes up.

Get ready for work as if you are going to the office. A lot of you advised treating working at home the same
as going to work. Erica Baumgras, Mike Bonasso, Marc Williams and others recommended getting dressed in
real clothes, going to your home office, or kitchen table, or wherever as if it was your office. Mike Bonasso called
it getting into a work mindset — although he confessed he might get into his work mindset a little later when
working at home.

Learn and use technology. If you weren’t a “techie” before, you should be one now. Bob Massie and several
of you advised taking the time to learn your firm’s tech as well as Zoom, Skype and other video platforms. The
knowledge will serve us all well because that’s the future, my friends.
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Sanity and the Little Things. Erica Baumgras and her husband “go to work” and put up signs so their kids
know when they are on conference calls or otherwise busy. Our “we already work at home” folks had some
great advice on keeping your sanity. Lindsay Brennan at The Hartford talked about the challenge of maintain-
ing focus, work product and productivity for some time. Her advice was heartening — understand that when
kids or others are around, there are times you may not be as focused, creative or productive. Accept it and move
on —don't try to overwork to make up for it. When you are alone and missing a social connection, get outside
and yell at a neighbor. Almost everyone said take time for yourself and your family and keep work separate.

So, to answer Chuck’s question, what have I done to survive COVID 20207

First, it’s just me and Julia at the house. Eleanor and Grace (a DTC member) have their own houses and Jack
is a second semester first year remote law student in Morgantown. My office is a closed-in porch on the end of
our house and I have an Ikea motorized stand up desk, two 24” monitors and a docking station. I'm keeping a
schedule. I've been getting up early and working until lunchtime and then until dinner. But sometimes I wan-
der in to the other room to see what Julia is up to. Or Iread the paper or social media. Or pet the cat. When I
find a lull in client work, I've been writing blog posts, DTC Blasts, doing work on committees or keeping up with
volunteer and community stuff.

As for getting ready and dressing as if I was going to the office, not so much. I get up early, clean up and
head down to make coffee and go to my office. I was never a business casual dresser because I only really have
two modes of dress. Business and jeans or shorts (sometimes cargo). And maybe, as my South Carolina friend
John Cuttino points out, swimwear. So, I normally wear a suit or sport coat and tie to the office. With COVID,
I've taken the spectacular opportunity to work my way through my collection of Hawaiian shirts, football and
hockey jerseys, sweatshirts and a wide variety of ball caps. I've never had a beard but I've grown and shaved
off three. I have longer hair for the first time since law school. While it still isn’t a particularly good look, it’s
been fun.

Staying connected is key. For me, I just miss being with people. Video conferencing helps fill the gap. I've
tried to convert as many conferences as I can to video, primarily using Zoom. I created my own account ($16 per
month) so I can do unlimited calls. The share screen function makes it really easy to work on briefs, documents
and “to do” lists. And seeing my clients and colleagues takes away some of the separation. I almost can’t stand
800 number call-ins any more. I have also been trying to have more conversations than emails, whether Zoom
or not. I've always been a “pop in your office” kind of lawyer (some may say “irritating”) and I find that talking
on the phone is better. Ilike hearing people’s voices.

All of us are learning things we’ll use. Our increased use of technology will, as many have observed, drive a
profound shift in the way we provide legal services. While we’ve always done some depositions by video or
telephone, it has largely been the exception and not the rule. Going forward, remote depositions and hearings
may very well evolve into the norm. Courts and parties will continue to use visual technologies to accomplish
things and eliminate hours of travel and waiting, like for hearings and depositions. Clients will demand, as they
always have, that we evolve and efficiently use technology.

I've also taken time each day to reach out to my colleagues, clients and old friends just to see how they are
doing. Ifind it heartening to connect (or re-connect) with folks and learn they are well and what they are up to.
And I've appreciated getting the “how are you doing” call, note, email or text. I have been doing a daily Zoom
call at noon hosted by DRI President Elect Emily Coughlin where we talk for 15-20 minutes about everything
or in true Seinfeld fashion, nothing. Julia and I have hosted Zoom or House Party calls with family and friends
from all over the country. Zoom cocktail parties are a decent substitute for the real thing. I think we’ll keep do-
ing it after this crisis passes.

I have to give a shout out to my friends and colleagues at Jackson Kelly (where I've now been for 37 years) who
have been really proactive in reaching out and keeping up communication with lawyers and all staff. We have
regular Zoom practice group meeting (three times a week for twenty minutes) and firm meetings and a constant
stream of emails keeping everyone advised of what is going on. In moments of reflection (which seem to be a lot
lately) I am grateful for where I work.

Now for the goofy stuff that keeps me sane. My home office is also home to my stereo and turntable. And my
Mac with all my music on it which is connected to my stereo. And all my guitars. And some tools and stuff.
I've been listening to music almost all day every day while I work. Every Bruce Springsteen, John Prine, Beatles,
Tom Petty, Steely Dan and Who album to name a few. I am working on the Rolling Stones. I have been playing
a lot of guitar. I was never all that good, but I am proud to have worked my way back to being able to complete
a three-chord song. Consistent with keeping a schedule, I've also been cooking a lot. Nothing major unless you
count homemade gnocchi or my continuing quest to make the perfect brussels sprout or hot sandwich.

Social media has been a source of enjoyment. During this crisis, people are posting stuff that makes me smile.
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Chef Jose Andres” Twitter video posts of cooking with his daughters to music — Recipes for the People — and
John Krasinski’s “Some Good News (SGN)” are favorites. Ilook forward to Laurie Miller’s posts about life dur-
ing COVID. Having completely given up on social media as a place to talk politics or resolve disagreements (it
isn’t) I find myself posting about things I like to do and which my friends might enjoy. I am in a cooking feud
with friends from Washington to Arkansas, Alabama and Maine to which I just introduced videos (you can make
them on your phone with IMovie!). My only disappointment is that with social distancing, I can’t cook with my
daughters a la Chef Andres and Julia declines to appear in my videos. When my friend, Trial Consultant Rich
Katz, posts a terrific multi-layered and complex song, I post a song with three and at most four chords (hopefully
in tune).

Julia and I are exercising every day, going out for early walks when there aren’t many people out. Julia is in
a “steps” contest with friends, so I often hear the treadmill crank up while I'm working. Other than local news
and the West Virginia/Ohio/Kentucky COVID updates, we’re avoiding 24-hour news. We’ve been working on
puzzles almost every evening, mostly while listening to Hamilton. We seem to go to bed during the same song
each night; I am hoping at some point to hear the end. Believe it or not, I look forward to cutting grass at our
house (and DTC Daughter Grace’s house) and I've done some prep for our garden. We’ve been trying to keep
up donations to our local charities and to buy local as much as possible.

This being said, there are some days when I get a little “crispy.” I get up and move. Play guitar. Go out in
the yard. Cook. Call someone. Then, it goes back to level. Above all, I try to remember that there are folks
who have it much tougher than me. From health care workers risking their health for others, to police and first
responders to the folks driving the trucks and working at the grocery stores and restaurants, to folks who are out
of work. Remembering all this puts this isolation into perspective and we’ll all survive.

Employment Law in the
Time of COVID-19

)
Michael W. Taylor, Bailey & Wyant, PLLC

COVID-19 has disrupted everyone and everything. One aspect is that of employment.
Many employees have lost their jobs or otherwise been furloughed. Employers have had
to make difficult decisions whether to remain open in some form or capacity or otherwise
close their doors. For those employers that have stayed open and have continued to
operate in some manner, handling employment issues is more complex than normal.
This is particularly true due to the ever-changing guidance from health care and governmental officials, as
well as the enactment of temporary or emergency laws, regulations and orders. This article cannot address the
complexities of the new laws, as space will not permit. However, this article will address areas for employers
and those advising employers to be aware.

There have been two changes to existing laws that every employer should know. These changes were contained
in the Families First Coronavirus Response Act (“FFCRA”). More specifically, the FFCRA amended the Family
Medical Leave Act and has otherwise created a new type of paid leave. There are specific eligibility requirements
to obtain leave and the amount an employee is eligible to be paid for the leave depends upon the eligibility for
the leave. More specific guidance can be found through the U.S. Department of Labor’s website.

There have been other changes to various aspects of employment law, such as eligibility for unemployment
compensation benefits, and employers obviously should be mindful of these changes. However, an employer
cannot lose sight of existing laws on the books as they may give rise to legal obligations when an employer
makes certain decisions. For example, laying off employees may trigger obligations under COBRA and the mass
layoff of employees may trigger the WARN Act. Additionally, OSHA continues to apply during this time period
and guidance for employers to comply with OSHA are available through the OSHA website.

Finally, as society begins to return to “normal,” employers will be faced with new challenges and complexities.
For example, in bringing back employees, in what order do you bring them back so as to avoid claims of
discrimination or retaliation? If you let go employees, who do you hire back, if any? What do you do with an
employee who wants to continue to work from home due to fear, a compromised immune system and/or a
diagnosis? The questions are endless and will certainly be shaped by additional changes to the law, if any, and
the guidance from health care and governmental officials.
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Boilerplate Coming to the Forefront:
Force Majeure Clauses and the Novel
Coronavirus

0
Arie M. Spitz, Dinsmore & Shohl LLP

The rapid spread of the novel coronavirus disease (COVID-19), along with the swift
and sweeping reaction to it by government agencies at all levels, is having both a ripple
effect on markets and is causing a significant disruption in most industries: from the
cancellation / postponement of major conferences and events like South by Southwest, March Madness and
Facebook’s F8 and Mobile World Congress. The disruptions from COVID-19 are causing economic impacts that
are estimated to already exceed $1 billion.

One impact is that many companies are struggling to meet their obligations under their contracts. If one of
your clients is in this situation, then you may be able to find them potential relief within a “boilerplate” provision
in their contracts: the force majeure clause (FM Clause).

What is a Force Majeure Clause?

An FM Clause is a contract provision present in most commercial contracts that excuses a party’s performance
of its obligations under the contract when certain circumstances arise beyond the party’s control, making
performance inadvisable, commercially impracticable, illegal or impossible. FM Clauses will provide a list of
extreme events (generally called force majeure events) that, if they occur, can excuse a party’s performance
under the contract. FM Clauses can vary greatly in language and length, however many include events like
“epidemics” or “pandemics,” along with events like war, terrorist attacks, famine, strikes, and fire in the list of
events that excuse overall performance or delay in performance.

When Can a Party Obtain Relief under a Force Majeure Clause?

If a contract has an FM Clause you should review it to determine if it can provide your client some relief if your
client is struggling to perform its obligations under that contract. In order to obtain relief under an FM Clause
you must show that:

e your particular event (in this situation the COVID-19 pandemic or the related governmental action)
falls within the list of events that the FM clause includes and

e your particular event is a direct cause of your client’s inability to perform its contractual obligations.

In order for a company to obtain relief from its obligations under a contract through an FM Clause, the force
majeure event must be a legal or physical restraint and not just an economic restraint. Even though many
FM Clauses will have some “catch-all” language in the list of force majeure events (such as “any event that is
beyond the reasonable control” of the affected party), courts have generally interpreted FM Clauses narrowly
so that only an event that is actually listed in the FM Clause will be deemed a force majeure event.! If the FM
Clause includes “pandemic” (or something similar like disease or epidemic) or includes as a force majeure event
like “governmental action” then, at least in this author’s opinion, it is likely that the COVID-19 pandemic and
related sweeping governmental action to combat the pandemic is a force majeure event under the FM Clause.

Practical Tips When Considering Invoking a Force Majeure Clause:

e Give timely notice to your client’s counterparty if using COVID-19 as a basis for suspending
performance or for non-performance under an FM Clause. Failure to give timely notice may result in
a waiver of any ability to obtain relief for non-performance or delayed performance.

e Many FM Clauses have a carve-out for payment obligations, meaning that the FM Clause cannot be
used to excuse a party’s breach of its payment obligations under the contract. If your client only has a
payment obligation under a contract (such as a tenant in a lease or a purchaser of goods) it may need
to look elsewhere in the contract for relief.

e Many FM Clauses allow the non-affected party to terminate the contract if your client’s non-
performance extends for a long period of time (usually 30-75 days). Before invoking an FM Clause,

consider the risk that it could provide the other party to the contract a right to terminate the contract.
1 Some FM Clauses include language like “and other similar events”. Some Courts, when interpreting those FM Clauses, have allowed events that are similar to the
events listed in the FM Clause to be considered a force majeure event.
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e FM Clauses vary in scope, and the language must be carefully scrutinized to determine if your client
canrely on it to excuse nonperformance or to delay performance. In particular, choice of law provisions
to the contract, or conflict of laws principles should the contract not contain a choice of law provision,
must be assessed so that the appropriate state’s FM law can be analyzed.

e Communicate often and early with the counterparty to your client’s contract and look for business
solutions to resolve the issue — such as delays in shipment, reductions in supply (without cutting
supply completely off), etc. This is particularly important if you have a weak case for invoking an FM
Clause.

e It may be governmental actions taken to combat COVID-19 and supply chain disruption that will
provide the strongest position for a company to claim that a force majeure event has occurred (such as
limitations on public gatherings, closures of facilities, lack of certain materials, services or goods due
to shutdowns within the supply chain).

e Force Majeure is temporary and only applies for the period of time that the force majeure event
restrains a party’s performance under the contract.

Women in the Law Committee

)
Patricia Bello, Lewis Brisbois Bisgaard & Smith LLP

On Tuesday, May 12, 2020, the Defense Trial Counsel of West Virginia launched its Women
in the Law Committee with a one-hour webinar, “Making Remote Work, Work: These are
a Few of our Favorite Things.” The webinar provided participants with an opportunity
to discuss the Committee’s short term and long term goals and also reviewed tips and
tricks for working efficiently in any environment, including a review of the Committee’s
favorite technology for use at home and in the office.

The Committee is led by steering committee members, Jill Cranston Rice, Patricia Bello, Diana Jacobs, Laurie
Miller, Jennifer Hicks, and Sabrena Olive. The Mission of the Women in the Law Committee is to provide op-
portunities to develop and strengthen personal and professional relationships to facilitate growth and develop-
ment and assist in the career advancement of female lawyers through education, training, and mentoring. The
Committee’s goal, among others, is to provide a forum for networking and professional development that brings
women in the civil defense bar together. The Committee is focused on highlighting the achievements of women
in the West Virginia civil defense bar and looks forward to furthering its mission through upcoming lunch and
learn seminars and networking events.

Defense Trial Counsel of West Virginia members can obtain additional information and join the Women in
the Law Committee by e-mailing Jill Cranston Rice at Jill.rice@dinsmore.com or Patricia Bello at Patricia.Bello@
lewisbrisbois.com.

Melissa Bird at Camp Creek State Park
& Forest with Luke and Winnie
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2020 Legislative Update

o
Luke Lafferre, Dinsmore & Shohl LLP

The Legislature passed and the Governor signed many bills from the 2020 regular
session of the legislature. The interactive list of bills is found online at:

https:/ /www.wvlegislature.gov /Bill_Status/ActionsbyGov.cfm?year=2020&sessionty
pe=rs&btype=bill

None of these new statutes and amendments of existing statutes seem particularly
earthshaking, but several may be of interest to defense practitioners:

Senate Bill (“SB”) 136: Prevention of Deceptive Lawsuit Advertising and Solicitation Practices Regarding
the Use of Medications Act (Effective 06/05/20). This is aimed at legal advertising practices. The statute’s own
description is:

“...defining terms; setting forth prohibited legal advertising practices; requiring disclosures and warnings
pertaining to prescription drugs and medical devices; providing that engaging in prohibited legal advertising
practices or failure to provide required disclosures and warnings constitute unfair and deceptive acts under
the West Virginia Consumer and Credit Protection Act; prohibiting the use or disclosure of protected health
information for solicitation of legal services; providing that the use or disclosure of protected health information
constitutes a violation of West Virginia health privacy laws or the West Virginia Consumer and Credit Protection
Act; providing criminal penalties for unauthorized use or disclosure of protected health information; and
clarifying that the West Virginia Supreme Court of Appeals retains authority to regulate the practice of law.”

SB 195: Updating powers of personal representatives of deceased person’s estate (Effective 06/04/20).
SB 529: Establishing limitations on claims and benefits against state. (Effective 07/01/20).

relating to establishing limitations on claims and benefits; establishing a two-year time limit for a claimant
to file a claim for unjust arrest, conviction, or imprisonment; and establishing a 10-year limitation on
eligibility to receive benefits under certain conditions.

SB 597: Relating to judicial branch members’ salaries and pensions. (Effective July 1, 2020) (for cocktail party
conversation with your favorite judge; please remind the judge that the DTCWYV supported the increases).

House Bill (“HB"”) 2478: Modifying the Fair Trade Practices Act (Effective Ninety Days from Passage [06/05/20]).

“8§47-11A-2. When selling below cost prohibited; penalty. Except as otherwise provided in this article, it
shall be unlawful for any person, partnership, firm, corporation, or other entity engaged in business as
a retailer or wholesaler within this state to sell, offer for sale, or advertise for sale any product or item
of merchandise at a price less than the cost thereof with the intent to destroy or the effect of destroying
competition....”

HB 2646: Providing a safe harbor for employers to correct underpayment or nonpayment of wages and benefits
due to separated employees (Effective Ninety Days from Passage [06/04/20]).

“...relating to providing a safe harbor for employers to correct underpayment or nonpayment of wages
and fringe benefits due to separated employees prior to the filing of a lawsuit; prohibiting an employee
from seeking liquidated damages or attorney’s fees when bringing an action for the underpayment or
nonpayment of wages and fringe benefits due upon the employee’s separation of employment without
tirst making a written demand to the employer; requiring the employer to inform the employee in writing
of who the authorized representative is and where to send a written demand; exempting employee from
compliance where employer fails to provide written notice; providing a time limit during which the
employer must correct the nonpayment or underpayment; permitting an employee to file a written
demand with the employer on behalf of a class; and allowing the class action to proceed if only the
named employee is paid; and defining the term “written demand....”

HB 2497: Relating to the whistle-blower law (Effective Ninety Days from Passage [05/18/20]). (The purpose
of this bill is to extend or clarify protections under the state’s whistle-blower law. It makes minor changes in the
law and broadens its application).

HB 4559: Modifying the limitations on civil actions against the perpetrator of sexual assault or sexual abuse
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upon a minor (Effective Ninety Days from Passage [06/01/20])

“AN ACT ... relating to extending the limitation on civil actions against the perpetrator of sexual assault or
sexual abuse upon a minor; adding any person or organization which aided, abetted, or concealed the sexual
assault or abuse to the extended statute of limitations; allowing victims to initiate actions for sexual assault or
sexual abuse against perpetrators only within four years of discovery regardless of age; and clarifying effect of
2020 amendments as to possible actions.”

HB 4585: Providing immunity from civil or criminal liability for making good faith reports of suspected or
known instances of child abuse or neglect (Effective Ninety Days from Passage [06/05/20])

“...relating to immunity from criminal and civil liability and amending the provision of immunity
to explicitly grant immunity from civil or criminal liability for individuals providing information or
assistance to a good faith report of child abuse or neglect.”

DRI Update

o
Jill Rice, Dinsmore & Shohl, LLP

Dean Martinez is New DRI CEO. The Executive Committee of DRI — The Voice of
the Defense Bar unanimously appointed Dean Martinez as the organization’s new
Chief Executive Officer. Martinez, who most recently served as General Counsel (GC)
and Chief Operating Officer (COO) for APICS/ASCM, joined DRI effective April 27. He
succeeds the organization’s longtime Executive Director John Kouris, who announced his
retirement last year and will remain during the transition.

“We have been privileged for the past 22 years to have John leading us and are grateful for his talent and
commitment,” said DRI President Phil Willman. “Looking forward, we are excited for what Dean brings to DRI
as we continue our growth as a modern organization making an impact on the legal profession.”

Martinez is an attorney who has spent nearly two decades leading wide-ranging association activities and
high-visibility government initiatives. He held a number of positions over 11 years with APICS/ASCM, the
largest supply chain association in the world. As GC and COO, he managed a $20 million annual budget and
provided comprehensive support for membership, education and certification. Martinez also spent several
years in senior positions within the Illinois state government, including Deputy Governor and Secretary of the
[llinois Department of Financial and Professional Regulation. Earlier in his career, Martinez was a prosecutor
in the Cook County State Attorney’s Office, where he had close negotiating relationships with defense counsel.

Save the Date. The DRI 2020 Summit — formerly known as the DRI Annual Meeting — will be held this year
at the Washington Hilton in Washington, D.C., from October 21-24. It’s still on, so join us! The DRI 2020 Summit is
where lawyers and the businesses we serve will come together for days of networking, education, and more. DRI
has planned a week of outstanding speakers and presentations, and many exciting networking opportunities.
Earn up to 8 hours of CLE credit and get involved in a substantive law committee, business meetings, and other
activities. Don’t miss it!
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Revisiting Hornbook Law on Personal

Jurisdiction:

Farrar v. The Cessna Aircraft Company
Fazal A. Shere, Bowles Rice LLP

The United States District Court for the Southern District of West Virginia granted a
motion to dismiss for lack of personal jurisdiction in Arrin Farrar v. The Cessna Aircraft
Company, No. 2:18-cv-00461 (March 27, 2019). The matter is on appeal to the Fourth Circuit.
The opinion, authored by Chief Judge Thomas E. Johnston, reads as a hornbook primer on personal jurisdiction
law: both International Shoe and Burger King from the hoary days of law school civil procedure find mention in
the Court’s opinion.

The plaintiff (Farrar) was a student pilot who was severely injured in a plane crash. The crash took place when
the ride-side seat, where the flight instructor was seated, slipped from its intended position, thereby causing the
instructor to pull the yoke of the plane backwards—which made the plane pitch up and crash. The plaintiff had
numerous fractures in his face and extremities.

Plaintiff, a resident of Maine, filed suit in West Virginia District Court, invoking diversity jurisdiction. The
aircraft was manufactured by Cessna, which later merged with Textron, and Cessna no longer exists as a separate
corporate entity. The seat rails were manufactured by McFarlane. Amongst a slew of defendants, Textron and
McFarlane moved to dismiss for lack of personal jurisdiction. Notably, Textron and McFarlane are both Kansas
corporations, with their principal place of business in Kansas. After the grant of a 60-day period for jurisdictional
discovery, the parties” motions were fully briefed and ripe for adjudication.

Because the West Virginia long-arm statute has been held to be “coextensive with the full reach of due process,”
In re: Celotex Corp., 124 F.3d 619, 627 (4th Cir. 1997), the Court only needed to consider if the exercise of personal
jurisdiction in this case was consistent with the Due Process Clause.

Plaintiff asserted both general and specific jurisdiction over the defendants. General, or all-purpose, jurisdiction
over a non-resident corporate defendant exists if the defendants’ contacts with the forum state are so “continuous
and systemic” as to render the defendant “at home” in the forum state. Daimler AG v. Bauman, 571 U.S. 117,
139 (2014). Specific personal jurisdiction is less encompassing—it exists over a corporate defendant if the suit
“arises out of or relates to the defendant’s contact with the forum” and defendant has “purposefully established
minimum contacts with the forum state ‘such’ that [it] should reasonably anticipate being haled into court here.”
Daimler, 571 U.S. at 127.

The Court made short shrift of plaintiff’s general jurisdiction allegations. The Court explained that a corporation
is generally at home where it is incorporated or has its principal place of business, and it is an “exceptional
case” where a corporation is considered “at home” outside of those bases. See Daimler, 571 U.S. at 139, n.19.
The Supreme Court spotlighted a textbook “exceptional case” in Perkins v. Banquet Consol. Mining Co., 342 U.S.
437 (1952). In Perkins, the president and general manager of the nonresident company performed the following
duties in the forum state: maintained an office from which he conducted company affairs and kept company
files; “used and maintained . . . two active bank accounts carrying substantial balances of company funds;” paid
employees, including two who worked with him in the forum state; held directors” meetings; and supervised
company policy. 342 U.S. at 447-448. The Supreme Court held that the forum state’s court could exercise general
jurisdiction over the defendant without offending due process because the defendant’s activities in the forum
state were akin to those of a corporate headquarters so that the defendant essentially rendered the forum state
its “principal, if temporary, place of business.” See Daimler, 571 U.S. at 130 (discussing Perkins). Given this high
standard, the Court found Plaintiffs had not made a prima facie case for the Court to exercise general jurisdiction
over Textron or McFarlane in West Virginia.

Specific personal jurisdiction exists under the touchstone requirement that the defendant purposefully availed
itself of doing business in the forum state. This requirement has an 8-factor test enunciated by the Fourth Circuit:

(1) “whether the defendant maintains offices or agents in the forum state;” (2) “whether the defendant owns
property in the forum state;” (3) “whether the defendant reached into the forum state to solicit or initiate business;”
(4) “whether the defendant deliberately engaged in significant or long-term business activities in the forum
state;” (5) “whether the parties contractually agreed that the law of the forum state would govern disputes;” (6)
“whether the defendant made in-person contact with the resident of the forum in the forum state regarding the
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business relationship;” (7) “the nature, quality and extent of the parties’ communications about the business being
transacted;” and (8) “whether the performance of contractual duties was to occur within the forum.”

See Knisley, 2015 WL 1868819, at *9 (quoting Consulting Eng’rs, 561 F.3d at 278).

With respect to Textron, the first two factors were not at issue—it maintained no offices, facilities, employees,
mailing addresses, telephone listings, bank accounts, or real or personal property in West Virginia. The issue
came down to the third and fourth factors. Plaintiffs alleged that Textron solicited sales from West Virginia; its
sales force designed mailings offering test flights to prospective customers that were to be distributed in a region
which includes West Virginia; it sent twenty-seven direct mailings in West Virginia; its representatives routinely
visited customers in West Virginia; it made millions of dollars in revenue in West Virginia; it had “several networks
of salespersons in place who have West Virginia as part of their region;” and it generated income from the State
of West Virginia as part of an agreement to support the aircraft operated by the state.

The Court did not buy that argument, pointing out that Textron did not specifically target West Virginia for sales
and no sales representatives were assigned solely to West Virginia; West Virginia is part of a larger sales region
that includes six other states; Textron did not initiate in-person customer service visits; its mailings were required
by Federal Aviation Regulations; its revenue from West Virginia made up less than 1% of its national revenue; and
its business solicitations were only tangentially related to its relationship with the other defendants and even less
to its relationship with Plaintiffs. Thus, Plaintiff’s argument in favor of specific personal jurisdiction also failed.

The Fourth Circuit will now get to decide if the Court’s less than expansive analysis of the jurisdictional issues
was proper.

Luke Lafferre’s
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Steele v. Liberty Mutual Insurance

In Steele v. Liberty Mutual
Insurance, Civil Action No. 2:19-
cv-00874, United States District
Court, Southern District of West
Virginia, Charleston Division, the
Court analyzed a motion for more
definite statement under Federal Rule of Civil Procedure
12(e), in conjunction with Federal Rule of Civil Procedure
8(a). The Court took a restrictive view of Rule 12(e)
motions even when dealing with purported allegations
of fraud where a heightened pleading requirement is
mandated.

Plaintiff Brian J. Steele filed a bad faith claim against
the Defendant (“Liberty”) in the Circuit Court of Roane
County, West Virginia. Liberty removed the action
based on diversity jurisdiction, and filed an answer and
counterclaim seeking declaratory relief. On the same day;,
Plaintiff filed an amended complaint, asserting claims
against Liberty for declaratory relief, breach of contract,
common law bad faith, and statutory bad faith. With
regards to the counterclaim, Plaintiff filed a Motion for
More Definite Statement. Liberty refiled its answer and
counterclaim, and subsequently amended its answer and
counterclaim, attaching the insurance policy at issue as
an exhibit. Plaintiff filed a Renewed Motion for More
Definite Statement, incorporating the originally filed
Motion for More Definite Statement. Liberty filed a
timely response.

This case arises out of a residential fire loss. Liberty
alleged that it issued a homeowner’s insurance policy with
a policy period of March 25, 2019, through March 25, 2020,
to Plaintiff (“the Policy”). Liberty’s Counterclaim sought
a declaration that the policy at issue provided no coverage
for Plaintiff’s insurance claim. In support of its claim,
Liberty identified three conditions for coverage under
the Policy that were allegedly violated by the Plaintiff:
(1) the intentional loss exclusion; (2) the cooperation
condition; and (3) the misrepresentation and fraud
condition. In his motion for a more definite statement,
the Plaintiff argued that Liberty’s Counterclaim failed
to allege its claims with sufficient detail and specificity
so as to give Plaintiff fair notice of the claims and allow
him to meaningfully respond.

The Court analyzed each of Plaintiff’s assertions under
Federal Rule of Civil Procedure 12(e), in conjunction with
Federal Rule of Civil Procedure 8(a), which requires that
a pleading include “a short and plain statement of the
claim showing that the pleader is entitled to relief[] and .
.. a demand for the relief sought.” Hodgson v. Va. Baptist
Hosp., Inc., 482 F.2d 821, 822 (4th Cir. 1973).

o
Diana Jacobs, Bowles Rice LLP

First, Plaintiff contended Liberty’s claim that the
intentional loss exclusion precluded coverage was
conclusory because the Counterclaim was “factually
silent as to this allegation.” Liberty alleged that the fire
was suspicious without providing further information to
support this belief; however, the Court found that Rule 8
does not require Liberty to provide additional information,
as this can be obtained during the discovery process.
Citing Hodgson, 482 F.2d at 822-23, the Court stated, “Rule
8 requires only that the Counterclaim provide sufficient
information to put Plaintiff on notice of Liberty’s claim
and allow Plaintiff to formulate a responsive pleading.”

Second, Liberty alleged that there was no coverage
under the policy due to the Plaintiff’s lack of cooperation,
as required under the Policy. The Court found that the
Plaintiff failed to cite any defect with this allegation,
and instead attempted to refute the allegation, thereby
demonstrating that he had sufficient information to
respond to the allegation.

Plaintiff also took issue with Liberty’s allegation that
the Plaintiff breached the misrepresentation and fraud
conditions of the policy, stating that the allegations
were conclusory and without evidentiary foundation.
Liberty had cited relevant policy provisions which would
preclude coverage and alleged that the fire was suspicious;
Plaintiff had failed to provide requested documents; and
Plaintiff had changed his responses to an examination
under oath. The Court disagreed with the Plaintiff,
noting that “evidentiary foundations” are not required at
the pleading stage, and determined that the allegations
raised by Liberty, taken as a whole, were sufficient for
Plaintiff to respond to the same.

Finally, the Plaintiff argued that he was unable
to determine if Liberty was raising allegations of
misrepresentation or fraud. The Court acknowledged
the heightened pleading requirements needed to plead
fraud, but did not address whether those requirements
were met. Instead, citing Rule 8(d)(2), Browning v. Big
Lots Stores, Inc., No. 2:11-cv-00786, 2012 WL 1855197,
at *2 (S.D. W. Va. May 21, 2012), and Patriot Coal Sales,
LLC v. Bridgehouse Commodities, No. 2:12-cv-03653, 2013
WL 12284820, at *2 (5.D. W. Va. Jan. 25, 2013), the Court
focused on the fact that there is no prohibition against
filing a claim with alternative paths to recovery.

After analyzing each of Plaintiff’s challenges to Liberty
Mutual’s claims, the Court denied the Plaintiff’s Motion
for a More Definite Statement, holding the Counterclaim
satistied the requirements of Rule 8 of the Federal Rules
of Civil Procedure.
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Walker v. Donohoe

0
Adam K. Strider, Bailey & Wyant, PLLC

The United States District Court for the Southern District of West Virginia recently
issued an opinion clarifying the parameters of the right of law enforcement to conduct an
investigatory stop of persons openly carrying firearms in populated areas. In the case of
Michael Walker v. B. E. Donohoe, et al., the Hon. Robert C. Chambers held that two Putnam
County Deputy Sheriffs were protected by qualified immunity for their decision to stop
the Plaintiff, Michael Walker, who was openly carrying an uncased AR-15 style rifle in
close proximity to a school.

Judge Chambers first held that the deputies had reasonable suspicion to stop Mr. Walker on two grounds.
First, Mr. Walker’s youthful appearance gave rise to a reasonable suspicion that he could be carrying a deadly
weapon while under the age of eighteen (18), in violation of W. Va. Code § 61-7-8 which prohibits the same.
Second, he found reasonable suspicion to believe that Walker posed an imminent threat to the students at nearby
Teays Valley Christian School. At the time he was stopped, Mr. Walker was less than a mile from the school
and heading in the direction of the school, wearing militia-like black and camouflage clothing, and carrying
an AR-15; a firearm which is not commonly used for hunting or self-defense, but commonly employed in mass
shootings. Compounding these factors was the fact that this stop occurred only 7 days after the nationally-
covered school shooting involving an AR-15 in Parkland, Florida, reasonably putting the Deputies on heightened
alert for copycat crimes. While the Plaintiff argued that the Deputies” dialogue during the encounter, which
was recorded on video, showed that these grounds for suspicion did not actually motivate the stop, the Court
noted that reasonable suspicion is based on the objective facts known to the officers at the time, and alternative
subjective motivations are irrelevant.

Second, the length and invasiveness of the stop were held to be reasonable. Mr. Walker was stopped for a
total of 7 minutes and 45 seconds to run a criminal background check, which the Court held was a de minimis
and minimally-intrusive extension of the stop. Further, the fact that Mr. Walker initially obstinately refused to
answer questions about his identity or destination heightened the need to dispel concerns about whether he
posed a threat to the students of the nearby school via a background check. The Court also noted that, even if the
extension of the stop to conduct the background check did constitute a Fourth Amendment violation, qualified
immunity would still protect the officers” conduct, because prior case law on the topic did not provide sufficient
guidance to make the right clearly-established in the context of a person openly carrying a firearm.

The matter is of record as Civil Action No. 3:18-1523, 2020 U.S. Dist. LEXIS 35456, 2020 WL 1015770. The case
is currently pending appeal to the United States Court of Appeals for the Fourth Circuit.

Nate Kuratomi’s Vital Supplies are Running Low
and In Need of Shorter Hair
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Recent Federal Cases of Note

)
Samuel M. Bloom, Bailey & Wyant, PLLC

Below is a compilation of case briefs I have prepared discussing interesting cases recently
decided in the Southern District of West Virginia, the Northern District of West Virginia, and
the Fourth Circuit Court of Appeals.

1. Quigley v. City of Huntington WV, No. 3:17-CV-1906, 2020 U.S. Dist. LEXIS 54327
(S.D. W. Va. Matr. 30, 2020)

Facts: Plaintiff’s claims arose out of interactions he had with City of Huntington police
officers. Plaintiff was arrested by a Huntington police officer on March 17, 2016, and was charged with brandishing
a weapon. The arrest occurred when the officer witnessed part of an altercation in which Plaintiff produced a knife.
Plaintiff claims it was in self-defense.

When plaintiff was arraigned in magistrate court, one of the officers stated that all parties involved in the altercation
were intoxicated even though Plaintiff was not at the time. Plaintiff was not given an opportunity to correct the
inaccurate account given by the officer. The magistrate advised Plaintiff he was being charged with misdemeanor
brandishing and set a bond at $5,000. Plaintiff could not afford it and remained in jail for ten days until a family
member posted the bond. At a rescheduled preliminary hearing on May 19, 2016, the alleged victim notified the
magistrate he did not wish to proceed with the charge against the Plaintiff. The magistrate dismissed the charge.

Procedural History: Plaintiff, proceeding pro se, filed suit in the Southern District on March 16, 2017. Magistrate
Judge Cheryl A. Eifert ultimately issued findings of fact and recommendations for disposition dismissing Defendant
Joseph Ciccarelli and denying dismissal as to the remaining Defendants.

On Sept. 29, 2017, the case was transferred to Magistrate Judge Omar. ] Aboulhosn. On Oct. 6, 2017, Plaintiff filed
objections to Eifert’s findings of fact and recommendations. On Now. 2, 2017, District Judge Robert C. Chambers
entered a memorandum opinion and order adopting Magistrate Eifert’s proposed findings and recommendations.

On Jan. 17, 2018, Plaintiff filed a motion to disqualify District Judge Chambers and Magistrate Judge Aboulhosn.
The motion was denied. Remaining Defendants ultimately filed a motion for summary judgment. Magistrate Judge
Aboulhosn issued proposed findings and recommended that the Defendants” motion for summary judgment be
granted. On Sept. 27, 2018, Judge Chambers adopted the recommendation and granted the Defendants” Motion for
Summary Judgment.

Plaintiff filed an appeal to the Fourth Circuit Court of Appeals. The Fourth Circuit dismissed the appeal as
interlocutory and remanded for the resolution of two issues:

Issues: (1) whether W. Va. Const. art. VIII, § 10 is constitutional; and (2) whether W. Va. Code § 61-7-11 is constitutional.

Discussion: Plaintiff first challenged the constitutionality of W. Va. Const. art. VIII, § 10. Plaintiff moved the Court
to find W. Va. Const. art. VIII, § 10 null and void because it violates constitutional rights to due process and equal
protection. The Plaintiff further moved the Court to order the State of West Virginia to replace all county magistrates
who are not licensed attorneys with licensed attorneys within sixty days of its Order.

The Court found the issue of non-lawyers serving as magistrates had been previously addressed with approval
by both the Supreme Court of the United States and the Supreme Court of the State of West Virginia. The difference
between magistrates and circuit court judges does not raise equal protection concerns. W. Va. Const. art. VIII, § 10
does not violate due process or equal protection.

The plaintiff also challenged the constitutionality of W. Va. Code § 61-7-11 which makes it unlawful to brandish
a weapon. The Plaintiff moved the Court to void the statute on the basis of vagueness, that it was overbroad and
that it violated the Second Amendment to the U.S. Constitution. The Court found that none of Plaintiff’s arguments
held any water. The Second Amendment argument failed because the Court found that the State exercised its police
power legitimately. The statute did not deprive Plaintiff of his right to keep and bear arms, but merely regulated the
unlawful use of a weapon. The court additionally found that a person of ordinary intelligence would understand
Plaintiff’s actions would be illegal under the statute and that the Fourth Circuit has noted that no circuit has accepted
an overbreadth challenge in the Second Amendment context.

Holding: The District Court found both challenged provisions to be constitutional and granted Defendants” Motion
for Summary Judgment. Plaintiff’s claims were dismissed with prejudice.

2. Minix v. Experian Info. Sols., Civil Action No. 1:19-CV-108, 2020 U.S. Dist. LEXIS 56079, (N.D.W. Va. Feb.
11, 2020) — report and recommendation from Magistrate Judge Aloi to District Judge Keeley.
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Facts: This action was initiated by pro se Plaintiff, Joshua J. Minix, by filing a Complaint in the Circuit Court of Preston
County, West Virginia, on or about April 9, 2019, against Defendants Central Source, LLC, Experian Information
Solutions, Inc., Equifax Information Services, LLC, Trans Union, LLC, Biltmore Asset Management, Capital One,
Progressive Casualty Insurance Company, Child Support Collection Unit, and the U.S. Department of Education.

Plaintiff sought a permanent injunction and monetary compensation for alleged violations under the West Virginia
Consumer Credit and Protection Act (W. Va. Code §§ 46A-1-101 et seq.), West Virginia Uniform Declaratory Judgments
Act (W. Va. Code §§ 55-13-1 et seq.), West Virginia Common Law, Fair Credit Reporting Act (15 U.S.C. §§ 1681 et seq.),
Fair Debt Collection Practices (15 U.S.C. §§ 1692 et seq.), Civil Rights Act (42 U.S.C. §§ 1981 et seq.), and Title 42 U.S.C.
§§ 666 et seq. Plaintiff alleged that these violations included reporting false, inaccurate, and outdated information
to credit-reporting agencies; failing to disclose consumer’s complete credit file; failing to place a security freeze on
Plaintiff’s credit report as requested; accessing Plaintiff’s consumer report without a permissive purpose; and failing
to remove inaccurate or erroneous information from Plaintiff’s credit report.

Procedural History: The case was removed to federal court. After granting motions to dismiss of several of the
Defendants, the Defendants remaining were the United States Department of Education, Child Support Collection
Unit, and Experian Information Solutions, Inc. On December 5, 2019, Defendant United States Department of
Education filed a notice of special, limited appearance of counsel for the exclusive purpose of alerting the Court
that Plaintiff failed to properly serve the United States Department of Education within the extended time period
allocated by the court, along with a Motion to Dismiss for lack of proper service pursuant to Federal Rule of Civil
Procedure 12(b)(5).

A Roseboro notice' was sent to Plaintiff. The Court received a return of receipt indicating service of the Court’s
Roseboro notice was accepted by Plaintiff. Plaintiff did not file any response.

Issue: Was Defendant United States Department of Education properly served pursuant to Rule 4?

Discussion: In short, no. Here, the Plaintiff failed to serve Defendant United States Department of Education pursuant
to Federal Rules of Civil Procedure 4(i)(1)(A)(i-ii) and (B) and Federal Rule of Civil Procedure 4(i)(2) within the 90
days required by Federal Rule of Civil Procedure 4(m). As such, the court issued an Order to Show Cause directing
Plaintiff to provide verification of service, or show good cause for his failure to serve Defendant Department of
Education properly pursuant to Federal Rules of Civil Procedure 4(i)(1)(A)(i-ii) and (B) as well as Federal Rule of
Civil Procedure 4(i)(2) providing for the proper procedure for service of process on the United States Government
and its Agencies.

Although Plaintiff was released from prison on July 19, 2019, returned to the State of Vermont and faced both
homelessness and unemployment, Plaintiff needed to comport with the Federal Rules’ requirements. Plaintiff had
not provided verification of service as directed for the Defendant United States Department of Education. Plaintiff
had never served the United States Department of Education or the United States Attorney General as required
by Federal Rule of Civil Procedure 4(i)(1)(A)(i-ii) and (B) as well as Federal Rule of Civil Procedure 4(i)(2). While
Plaintiff attempted to deliver a copy of the complaint to the United States Attorney for the Northern District of West
Virginia by regular mail, that did not qualify as proper service under Federal Rule of Civil Procedure 4(i)(1) and is
only one requirement for serving the U.S. Government and its Agencies under Federal Rule of Civil Procedure 4(i)
(1)(A)(i-ii) and (B) as well as Federal Rule of Civil Procedure 4(i)(2).

Holding: Accordingly, Magistrate Judge Aloi recommended dismissal of the U.S. Dept. of Education to District
Judge Keeley.

3. Kolenich v. Highmark W. Va., Inc., No. 2:19-CV-38, 2020 U.S. Dist. LEXIS 9421 (N.D.W. Va. Jan. 21, 2020)
- Order Granting Motion to Dismiss Non-ERISA Claims and Damages — District Judge John Preston Bailey

Facts: Plaintiff was enrolled in a Health Benefit Plan provided by his employer, Klie Law Offices, PLLC. Defendant
was administrator of the Plan. On Sept. 24, 2018, Plaintiff was transported via helicopter from St. Joseph’s Hospital
in Buckhannon, West Virginia, to ].W. Ruby Memorial Hospital in Morgantown, West Virginia, after being diagnosed
with an aortic dissection. Approximately three weeks later, post open-heart surgery, Plaintiff reported to St. Joseph’s
Hospital with complaints of lightheadedness, shortness of breath, and heart palpitations. The next morning, Plaintiff
was transported to the Cleveland Clinic via fixed wing aircraft. Plaintiff submitted bills for these air transportation
services to defendant under the Plan but alleged that his claims were denied. Defendant stated that “[n]either
air ambulance service that Mr. Kolenich used was in [Defendant’s] provider network. [Defendant] paid the Plan
Allowance for Mr. Kolenich’'s air transportation bills, but those payments were not the entire amounts billed by the
air ambulance services.”

Procedural History: Plaintiff originally brought this action pursuant to the private action provisions of the Employee
Retirement Income Security Act of 1974, 29 U.S.C. § 1001 et seq. (“ERISA”). Plaintiff later amended the complaint

1 Ed. Note — See Roseboro v. Garrison, 528 F.2d 309 (4 Cir. 1975); moving party is required to provide notice to a pro se litigant of both procedural duty and time
limit to respond to dispositive motion.
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to bring non-ERISA claims, specifically, causes of action titled “Common Law Claim Misconduct and Violations of
the Unfair Settlement Practices Act” and “Breach of Implied Covenant of Good Faith and Fair Dealing”. Plaintiff’s
alleged non-ERISA damages included a host of tort damages, including damages for “sustained aggravation and
inconvenience, emotional distress, anger, anguish, chagrin, depression, disappointment, embarrassment, fear, frights,
grief, horror, loss of use of insurance benefits, annoyance, inconvenience and/or humiliation,” and also punitive
damages. Additionally, although not specifically pled, Plaintiff sought to add a claim for his wife’s loss of consortium.

Issue: are the non-ERISA claims pre-empted by the terms of ERISA?

Discussion: The court agreed with Defendant; the non-ERISA claims and damages are pre-empted by the provisions
of ERISA. Defendant argued that each of plaintiffs” state law claims “relate to” Mr. Kolenich’s Plan and are not based
on laws “regulat[ing] insurance.” Thus, Defendant argued each must be dismissed as pre-empted by ERISA. In
agreeing with Defendant, the Court found that each of Plaintiff’s state law claims “relate to” the Plan and are not
based on laws “regulat[ing] insurance.” Thus, the state law claims were subject to ERISA’s pre-emption clause and
cannot avoid pre-emption by way of the saving clause. Accordingly, each of plaintiff’s state law claims were dismissed.

Holding: the motion to dismiss the non-ERISA claims and damages was granted.
4. Fidrych v. Marriott Int’l, Inc., No. 18-2030, 2020 U.S. App. LEXIS 6477 (4th Cir. Mar. 2, 2020)

Facts: Plaintiffs, a married couple and both citizens of South Carolina, sued Marriott International in South Carolina
district court after the husband was injured at the Boscolo Milano, a Marriott-affiliated hotel in Milan, Italy. After
Marriott failed to file a timely answer to the complaint, the district court clerk, at the Plaintiffs” request, made an
entry of default. The district court subsequently entered what it described as a default judgment and set a date for
the damages hearing. That same day, the district court sent Marriott notice of the default and of the damages hearing
date.

Five days after receiving notice, Marriott filed a motion to set aside the default, in which it argued that the court
lacked personal jurisdiction over Marriott. The district court set aside the default and subsequently granted Marriott’s
motion to dismiss for lack of personal jurisdiction. The Plaintiffs appealed, challenging the court’s decisions to set
aside the default and to dismiss for lack of jurisdiction. Plaintiffs also contended that the district court erred by
refusing to award them attorney’s fees as a sanction for Marriott’s failure to timely answer the complaint.

Issue: Could the district court establish personal jurisdiction over Marriott International?

Discussion: No. While there were contacts that could certainly qualify as systematic and continuous, they were not
substantial enough to “render [Marriott] essentially at home in the forum State.” Daimler, 571 U.S. at 139. Marriott’s
South Carolina operations are very limited in scope and represent a small fraction of the company’s overall operations.
Because there was nothing that would distinguish Marriott’s relationship with South Carolina from its relationship
with any of the other states where it does business but where it is not incorporated or headquartered, this was not
the exceptional case for general jurisdiction contemplated by the Daimler Court.

The Court noted that accepting the Plaintiffs’ jurisdictional arguments in this case would mean that Marriott
would be subject to general jurisdiction in every state where its hotels are located. The Plaintiffs” argument was thus
precisely the “unacceptably grasping” argument rejected by the Daimler Court. As the Daimler Court explained, “[a]
corporation that operates in many places can scarcely be deemed at home in all of them.”

Additionally, the Court could not find support for Plaintiffs” argument that Marriott consented to general jurisdiction
nor that there was specific personal jurisdiction against Marriott. Plaintiff could not cite relevant authority as to how
Marriott consented to general jurisdiction. The operation of a website that showed the hotel where the husband was
injured was not enough to establish specific jurisdiction as the operation of the website did not constitute purposefully
directing its activities at residents of the forum. While the website is used to engage in commercial transactions, the
website did not target South Carolina residents for commercial transactions any more than it targeted residents of
any other state. Although the website had a drop-down menu used to select their state of residence when making
reservations, that was not enough to show they were targeting members of a particular state.

Holding: [1] Where a patron sued a hotel chain for injuries suffered during a visit at a franchise hotel, and where
the hotel chain moved to set aside a default judgment for lack of personal jurisdiction, the district court properly
applied the Fed. R. Civ. P. 55 good cause standard because no damages had been awarded and the default was not a
final judgment; [2] The hotel chain’s contacts with the state were insufficient to render it at home there because did
not consent to the exercise of jurisdiction in the state by obtaining a certificate of authority to do business and only
1.45% of its branded hotels were in the state, but it did not own any of them; [3] There was insufficient personal
jurisdiction over the hotel chain to comply with due process because the claims were not related to its business in the
state, and its website, which was accessible in the state, did not show the required minimum contacts. The District
Court’s dismissal for lack of personal jurisdiction was affirmed, but the denial of sanctions has been vacated and
remanded.
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Mark L. Garren, Esq., Kesner & Kesner, PLLC

In the first-party context, an underinsured motorist insurance company is permitted to
offset med-pay benefits it has paid to its insured as well as third-party settlement pay-
ments made to the insured by the tortfeasor’s insurer. See, State Farm Mutual Automobile
Insurance Company v. Schatken, 230 W.Va. 201, 737 S.E.2d 229 (2012); State Automobile Mut.
Ins. Co. v. Youler, 183 W.Va. 556, 396 S.E.2d 737 (1990); Cisco v. State Farm Mut. Auto Ins. Co., 2:97-0744 (S.D.W.Va.
1998). Similarly, an insurance company may seek reimbursement of medical expenses from its own insured out
of any recovery obtained by the insured from a third-party insurance company even when both the Plaintiff and
the Defendant are insured by the same insurance company. See, Ferrell v. Nationwide Mut. Ins. Co., 217 W.Va. 243,
617 S.E.2d 790 (2005). However, it is unsettled whether a third-party insurance company is entitled to a set-off
for an adverse arbitration award requiring it to reimburse the Plaintiff’s med-pay provider for medical expenses
incurred by Plaintiff.

Arbitration agreements are valid and enforceable in West Virginia although uninsured and underinsured motor
vehicle endorsements cannot include a provision requiring arbitration. W. Va. Code § 55-10-8, § 36-6-31(g), W. Va.
CSR § 114-63-4 and § 114-63-5. Insurance companies commonly enter into intercompany arbitration agreements
to cost-effectively expedite the resolution of claims such as med-pay reimbursement between member compa-
nies involving damages arising from accidents involving insureds of each respective company. Intercompany
arbitration is a voluntary forum which operates outside of the federal judicial system. Consequently, although
the arbitrator’s decision is binding upon the participating insurance companies, the decision is not binding upon
the respective insureds and no res judicata or collateral estoppel applies to any corresponding federal lawsuit.
Consequently, a member insurance company often requests a deferment of any arbitration decision particularly
if underlying litigation is anticipated or pending.

If no deferment request is filed, the Arbitrator will render a decision which could require the responding insur-
ance company to repay med-pay benefits to a Plaintiff’s insurance company while a companion lawsuit proceeds
to a judgment. In a worst-case scenario, the adverse arbitration decision could result in the Defendant’s insurance
company paying the same med-pay damages twice - once to the Plaintiff’s insurance company in arbitration and
then again to the Plaintiff in the underlying lawsuit.

Although rare, I recently received a request to defend a federal lawsuit after an adverse arbitration decision
had been rendered requiring Defendant’s auto insurer to reimburse Plaintiff’s med-pay provider $22,000.00 in
med-pay benefits. Pursuant to the binding arbitration decision, the Defendant’s auto insurer dutifully paid Plain-
tiff’s med-pay provider and then was in the unfortunate position of having to defend Plaintiff’s attempt in the
underlying lawsuit to collect the same $22,000 in medical bills at trial. A Motion in Limine requesting exclusion
from evidence or a verdict set-off of the reimbursed med-pay benefits is one method available to avoid a possible
double recovery by Plaintiff. To resolve the Motion, the presiding Court must balance the avoidance of a double
recovery by the Plaintiff with the applicability of the collateral source rule. “The collateral source rule is a narrow
exception to both the default rule against double recoveries and the principle that compensatory damages can-
not leave a plaintiff better off than before the injury”. Liewelly v. White, 297 Va. 588, 831 S.E.2d 494 (2019) citing
Dominion Res. Inc. v. Alstom Power, Inc., 297 Va. 262, 825 S.E.2d 752 (2019).

Federal courts apply the law of the forum state to resolve issues of substantive law. In regards to double recov-
eries, the West Virginia Supreme Court has indicated that double recoveries are prohibited as being contrary to
public policy. See, Harless v. First National Bank in Fairmont, 169 W.Va. 673, 289 S.E.2d 692 (1990); Stump v. Ashland
Oil, Inc., 201 W.Va. 541, 499 S.E.2d 41 (1997); Doe v. Pak, 237 W.Va. 1, 784 S.E.2d 328 (2016). To allow a Plaintiff to
recover in a lawsuit the same medical bills already paid by, or on behalf of, a tortfeasor via an arbitration decision
would result in a double recovery of those damages.

Under West Virginia law, the collateral source rule protects payments made to, or benefits conferred upon, an
injured party from sources other than a tortfeasor or a person acting for the defendant. In other words, when the Plaintiff
has procured auto insurance which pays med-pay benefits to an injured Plaintiff, the collateral source rule denies
the tortfeasor any corresponding offset or credit against an injured party’s damages. See, State Farm Mutual Au-
tomobile Insurance Company v. Schatken, 230 W.Va. 201, 737 S.E.2d 229 (2012), Kenney v. Liston, 233 W.Va. 620, 760
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S.E.2d 434 (2014), and Simms v. United States, 839 E.3d 364 (4™ Cir. 2016). However, reimbursements of Plaintiff’s
med-pay benefits made by the tortfeasor, or on his behalf by his insurer, do not fit the definition of collateral source.

The West Virginia Supreme Court adopted Restatement of Torts Section 920A in Kenney v. Liston, 233 W.Va. 620
(2014). Restatement (Second) of Torts 920A provides:

(1) A payment made by a tortfeasor or by a person acting for tortfeasor to a person whom he has
injured is credited against his tort liability as are payments made by another who is, or believes
he is, subject to the same tort liability....

* % X

Comment a. Payments by or for defendant. If a tort defendant makes a payment toward his tort
liability, it of course has the effect of reducing that liability. This is also true of payments made
under an insurance policy that is maintained by the defendant, whether made under a liability
provision or without regard to liability, as under a medical payments clause....

In regard to the reimbursement of med-pay benefits by Defendant’s insurance company pursuant to an adverse
arbitration decision, such reimbursement is not due to any insurance policy purchased by Plaintiff. Although
the med-pay benefits may have been originally paid pursuant to Plaintiff’s auto insurance policy (to which the
collateral source rule applies), the subsequent reimbursement of those med-pay benefits was due to the insur-
ance policy purchased by the Defendant (to which the collateral source rule does not apply). In other words,
the reimbursement was not made “from sources other than a tortfeasor or a person acting for the tortfeasor”.
Instead, the payments were actually made by tortfeasor’s insurance company who was “acting on behalf of the
tortfeasor.” Therefore, the reimbursement does not constitute payments from a “collateral source” as defined by
West Virginia case law and the Restatement (Second) of Torts 920A.

Unfortunately, there are no West Virginia cases directly on point regarding the reimbursement of med-pay
benefits paid to the tort victim’s insurance company by the tortfeasor’s insurance company. However, there is
case law regarding the set-offs available to an underinsured motorist carrier for med-pay benefits it has paid to
its insured /tort victim and settlement payments made to the tort victim by the tortfeasor’s insurer. See, Schatken
and Youler supra. It is also the same approach previously adopted by Judge Hallanan in the Southern District of
West Virginia when the underinsured motorist insurer was allowed to deduct from the verdict the amount of
med-pay benefits previously paid by the underinsured carrier and the settlement amount previously paid by the
tortfeasor’s insurance company. See, Cisco v. State Farm Mut. Auto Ins. Co., 2:97-0744 (S5.D.W.Va. 1998). These deci-
sions involved the first-party underinsured carrier while an adverse arbitration decision involves the tortfeasor’s
third-party insurance company.

While there are no apparent applicable decisions in West Virginia, the tortfeasor has been granted a set-off for
payments made by his insurance carrier in the following states: Alabama (Keating v. Contractors Tire Service, Inc.,
428 So.2d 624(1983)); Alaska (Turner v. Municipality of Anchorage, 171 P.3d 180 (2007)); Arizona (Olivas v. United
States, 506 F.2d 1158 (9 Cir. 1974)); Arkansas (Douglas v. Adams Trucking Company, 345 Ark. 203, 46 S.W.3d 512
(2001)); California (Dodds v. Bucknum, 214 Cal. App.2d 206 (1963)); Connecticut (Ekblade v. Anderson, 28 Conn.
Supp. 177, 255 A.2d 865 (1969)); Delaware (Yarrington v. Thornburg, 8 Storey 152, 205 A.2d 1 (1964)); District of
Columbia. (Davis v. Turner, 238 F.Supp. 643 (D.C. Cir. 1965)); Florida (Ganley v. United States (878 F.2d 1351 (11*
Cir. 1989)); Georgia (Candler Hospital v. Dent, et al, 228 Ga. App. 421, 491 S.E.2d 868 (1997)); Idaho (Schaffer v.
Curtis-Perrin, 141 Idaho 356, 109 P.3d 1098 (2005)); Illinois (Becker v. Country Mutual Insurance Co., 158 Ill. App. 3d
63, 510 N.E.2d 1316 (1987)); Indiana (Crabtree ex. rel. Kemp v Estate of Crabtree, 837 N.E.2d 135 (2005)); Louisiana
(Gunter v. Lord, 242 La. 943, 140 So.2d 11 (1962)); Maine (Werner v. Lane, 393 A.2d 1329 (1978)); Mississippi (Daves
0. Reed, 222 So.2d 411 (1969)); Missouri (Hamilton v. Slover, 440 S\W.2d 947 (1969) overruled on other grounds); North
Carolina (Tart v. Register, 257 N.C. 161, 125 S.E.2d 754 (1963)); New Mexico (Aragon v. Brown, 93 N.M. 646, 603 P.2d
1103 (1979) overruled on other grounds); New York (Anastasia v. Barnes, 127 Misc. 2d 971 (1985)); Ohio (Chambers v.
Pinson, 6 Ohio App. 2d 66, 216 N.E.2d 394 (1966) declined to be followed by Fields v. Mays 2009 WL 1175108 (2009));
Oklahoma (Owverturff v Hart, 531 P.2d 1035 (1975)); Pennsylvania (Lock v. Sterner, 59 Pa. D. & C. 2d 463, 1972 WL
16174 (1972)); South Carolina (Harrington v. Edwards, 262 S.C. 263, 203 S.E.2d 891 (1974)); and Texas (Sweep v. Lear
Jet Corp. 412 F.2d 457 (5™ Cir. 1969)).

Regarding third-party set-offs, Judge Hallanan has allowed the Defendant tortfeasor a set-off from a verdict in
a deliberate intent case involving benefits paid under a disability plan. See, Reed v. E.I. Du Pont De Nemours and
Company, 109 ESupp. 2d 459 (S.D. W.Va. 2000) citing Powroznik v. C&W Coal Company, 191 W.Va. 293, 445 S.E.2d
234 (1994); See also Keesee v. General Refuse Service, Inc., 216 W.Va. 199, 604 S.E.2d 449 (2004). Magistrate Seibert
in the Northern District ruled that the collateral source rule did not apply to preclude Defendant from receiving
an offset from short-term disability benefits for workers” compensation already received by the insured, where
the disability policy expressly required a reduction in benefits for the amounts paid by workers” compensation.
Fisher v. Baltimore Life Ins. Co., 235 FR.D. 617 (N.D.W.Va. 2006).
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On the other hand, Judge Keeley in the Northern District denied a set-off of disability benefits in an employ-
ment discrimination case. See, Calef v. Fedex Ground Package System, Inc., 2007 WL 2570185 (N.D.W.Va. 2007). In
another employment discrimination case, set-off of pension benefits was also denied by Judge Stamp. See, U.S.
Equal Employment Opportunity Commission v. Consol Energy, 860 F.3d 131 (N.D.W.Va. 2017).

There are also supportive decisions in Federal Employer’s Liability Act (FELA) cases from other jurisdictions
which excluded medical bills from evidence at trial. See, Clark v. National Railroad Passenger Corporation, d/b/a Am-
trak, 654 F.Supp. 376 (U.S. D.Ct. D.C. 1987); Francis v. R.R. Passenger Corp (Amtrak), 661 FSupp. 244 (U.S.D.Ct Md
1987); Varhol v. National Railroad Passenger Corporation, d/b/a Amtrak, 909 F.2d 1557 (7 Cir. 1990); Johnson v. Union
Pacific Railroad Company, 2007 WL 2914886 (U.S.D.Ct. Neb. 2007); Croswell v. Union Pacific Railroad Company, 2010
WL 3463605 (U.S.D.Ct. Nev. 2010).

In these FELA cases, the Judges granted Defendants” Motions in Limine and ruled that the payment of Plain-
tiffs” medical bills were not from a collateral source. Consequently, those bills were not deemed incurred by the
Plaintiff and were not recoverable by the Plaintiff. Therefore, evidence as to their amount or the fact of their
payment was irrelevant, in that such evidence did not tend to prove or disprove any fact in issue. Fed. R. Evid.
401. Since only relevant evidence is admissible, the medical bills were excluded from evidence at trial. Fed. R.
Evid. 402. See, Francis v. R.R. Passenger Corp (Amtrak), 661 E.Supp. 244 (U.S.D.Ct Md 1987). Additionally, even if
Plaintiff’s medical bills were somehow relevant, the possibility of juror confusion, misuse and double-recovery
outweighed their probative value and the medical bills should have still been excluded pursuant to Rule of Evi-
dence 403. Varhol v. National Railroad Passenger Corporation, d/b/a Amtrak, 909 E.2d 1557 (7 Cir. 1990). Therefore,
the FELA Judges ruled that Plaintiff’s medical bills were not admissible into evidence at trial.

If a Motion in Limine to exclude or set-off Plaintiff’s paid medical expenses is successful, there are three options
available to the presiding Judge in regards to the reimbursed med-pay benefits: (1) The Judge excludes all evidence
of the medical bills from a jury’s consideration as was done in the FELA cases; (2) Plaintiff is allowed to present
evidence of the medical bills and Defendant is also permitted to introduce evidence that those medical bills have
already been paid, which may inevitably interject insurance into the trial; and (3) Plaintiff is allowed to present
evidence of the medical bills but Defendant is denied the opportunity to introduce evidence that those medical
bills have already been paid. Instead, the Judge will deduct the already paid medical bills from the jury verdict
as referenced in the Cisco v. State Farm Mut. Auto Ins. Co. and Reed v. E.I. Du Pont De Nemours and Company cases.

In my recent Federal case, Judge Volk in the Southern District of West Virginia stated at the Pre-Trial Conference
that he was inclined to adopt Option (2) and allow Plaintiff to introduce the medical bills and thereafter allow
Defendant to introduce evidence that the medical bills have already been paid. Following the Pre-Trial Confer-
ence, Plaintiff settled the case before the Judge could render a formal decision on the issue.

In summary, in those rare cases in which the Defendant’s auto insurer has reimbursed Plaintiff’s med-pay ben-
efits prior to the final resolution of any underlying litigation, to allow an injured party to recover the medical bills
already paid by, or on behalf of, a tortfeasor would result in a double recovery of those damages which the West
Virginia Supreme Court has prohibited as being contrary to public policy. A timely Motion in Limine (or Motion
for Summary Judgment) by the Defendant to exclude those medical bills from evidence, or off-set the bills from
a verdict, is an available device to use in an attempt to avoid such double recovery. Furthermore, if successful in
excluding the reimbursed medical bills, the value of a Plaintiff’s case could decline significantly when most, if not
all, of Plaintiff’s medical bills are excluded from the jury’s consideration at trial. Consequently, such a reduction
in case value most likely will lead to a pre-trial settlement or a reduced jury verdict at trial.
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